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Sun Bank Estate and Trust Division 
can be of help to you and your clients. 
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institution, providing total trust services and 
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Leonard H. Gilbert 


PRESIDENT 


A Decade of 
Challenge and 
Change 


As we enter this new decade, 
the legal profession faces many 
challenges. Our society has 
experienced rapid changes during 
the past two decades, and the 
legal profession is importuned 
from all sides to adapt to these 
changes. Lawyers, of course, exist 
to serve society. It is, therefore, 
our obligation as a profession con- 
stantly to examine whether we are 
meeting the needs of that society. 

Too often in the past, the legal 
profession has responded to 
change in a rather haphazard 
way. It is vital that we develop 
and communicate insights into our 
present and future problems so 
that we can help to shape their 
outcome rather than simply to 
react to them. If we are to 
continue to claim a right to 
participate in the regulation of 
our profession, we must establish 
beyond doubt that we are 
responsibly fulfilling our duty to 
serve the public. There are no 
ready answers for many of the 
questions that confront our 
profession. The greatest hope that 
I have for this administration is 
that it will foster a healthy climate 
for identifying problems, for 
exchanging views about possible 


solutions, and for planning for the 
future. 

I am concerned, however, that 
in our eagerness to show that we 
are willing to respond to the new 
demands placed upon us, we may 
sometimes forget the positive 
aspects of the way that we have 
done things in the past. For 200 
years this nation has depended 
upon the legal system and the 
legal profession for the 
maintenance and preservation of 
justice. I believe that the value of 
the lawyer’s role in society has 
been amply demonstrated in the 
past. I believe also that as we 
plan for the future, we should not 
lose sight of the very valuable 
aspects of our traditional notions 
of that role. 

One excellent illustration of why 


we should be concerned about. 


traditional values is the current 
reexamination we are making of 
professional ethics. The debate 
currently surrounding the ABA’s 
Proposed Model Rules of 
Professional Conduct illustrates 
some of the difficulties we face in 
trying to anticipate and adapt to 
change. While the Proposed 
Model Rules represent an 
admirable attempt to recognize 
the realities of the modern day 
practice of law, these rules raise 
serious questions about our 
traditional ethical principles. In 
particular, the proposals dealing 
with solicitation and client 
confidences need close scrutiny. 
One of the main goals of this 
administration will be to provide 
an opportunity for discussion and 
debate on the Proposed Model 
Rules so that we can examine 
fully the implications of these 
rules for the practice of law and 
for the administration of justice in 
Florida. 

In the area of legal services to 
the poor, we face the necessity of 
examining the question of 
whether there should be some 
kind of pro bono publico 
reporting requirement for all 
lawyers. This suggestion, also a 
part of the ABA’s Model Rules 
proposal, is likely to be a heavily 
debated issue in Florida. Again, 


we should examine our past 
practices very closely before we 
abandon them for changing to 
any sort of mandatory system. 

Pro bono service has long been 
central to the legal profession’s 
sense of responsibility to society 
as a whole. It has, at the same 
time, been cherished as a matter 
of personal values. This is one of 
the main reasons that the 
proposals for mandatory service 
or mandatory reporting have been 
met with strong opposition. We 
should examine thoroughly all of 
the implications of such proposals 
before instituting a mandatory 
pro bono requirement of any type. 

Another example of change is 
in the market for legal services to 
middle income people. Many 
observers have noted that the 
changes in the delivery of legal 
services to this group is the key to 
the future of the legal profession. 
The profession faces increasing 
consumer demands for simpler 
procedures, faster methods, and 
lower costs. Obviously, we must 
pay attention to these demands 
and carefully plan ways to meet 
them. As we plan, we must 
remember our long standing 
commitment to providing high 
quality service to the public. 
Standardization and mass 
production of routine legal 
services does not have to mean 
sacrificing quality, as some 
suggest. The maintenance of 
quality in services to this market 
will require careful and creative 
planning. 

Another area that requires close 
scrutiny is legal education. We 
hear much today about lawyer 
competence. There is concern 
that the law schools are not 
adequately responding to the 
needs of the profession and of 
society as a whole. As the 
profession adapts to change, it is 
more important than ever that the 
Bar keep in close communication 
with those to whom we entrust 
the training of lawyers. We must 
make the law schools aware of 
the needs of the profession. For 
example, many of us believe that 
clinical training should be 
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strengthened in the curriculum. 
The facilities of the law schools, 
for the most part, resist the 
expansion of clinical programs. 
Legal education is another area in 
which we must balance the value 
of tradition with the need for 
change. Those of us who support 
greater emphasis on training in 
practical skills must assure our 
opponents that we fully recognize 
the importance of the rigorous 
intellectual discipline of 
traditional legal education. 
Additionally, it has been 
suggested by some that the forces 
of change will mandate 
reordering the structure of legal 
education in other ways. We 


should be concerned about 
reforms that would eliminate 
some part of traditional 
undergraduate education. One of 
the greatest strengths of the legal 
profession is that most of its 
members have been educated in 
the liberal arts or in other fields 
such as engineering and business. 
At a time when we are being 
asked more than ever to take a 
broader view of society’s needs, it 
is important that the members of 
our profession have the full 
benefit of education in disciplines 
other than the law. 

These are just some of the 
concerns we face as we enter this 
decade of change. To address 


them, we must engage in serious 
discussions among ourselves and 
with the public. Most important, 
we must try to anticipate 
problems and plan for the future. 
As we plan, we must be very 
careful not to sacrifice 

important traditional values. We 
must remember that some of the 
criticisms voiced at the legal 
profession can be answered with 
a list of great achievements. We 
must be respectful of the past, 
open-minded about the present, 
and courageous about the future. 
We have before us an exciting 
challenge, and I am confident that 
The Florida Bar will meet it 
successfully. 


™ I’ve got to cut down on 
my drinking. 
I've got to get back in the 
roove again. Make things 
click again. Like they were.a_ 


year or so ago. Too ma 


things 
dragging now. Especially me. 


Mornings used to be my best time; | 

got a lot done. Now I don’t seem to 

get going until after lunch. The drink _ 
then gets my motor running. But by mid 
afternoon I’m already thinking about the 


after work drink. 


Funny, drinking used to be good times. Now 


need it to keep going. I know I’m not an alcoholic 

or anything like that, but damn it, I’ve got to cut © 

down so I can get things back like they used to be 

Want us to send some straight information about booze’ 
No lectures, no hell-and-damnation, no obligation. Just | 
factual information for business people who are becom- 
ing concerned about their drinking. Write, in CON 
to: Performance Improvement Program 

2909 Bay to Bay Blvd., Suite 502, Tampa 33609 
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LETTERS 


More on Referral Fees 


I read the article “Referral Fees: An 
Abuse of the Public Trust” and the 
letters to the editor which followed. A 
point has yet to be made. 

DR 2-107 sets forth the principles 
governing fee divisions between 
lawyers. The rule states that the division 
with a nonpartner should be made “as if 
he were a partner of the other attorney 
involved.” It is therefore useful to 
examine fee division practices within 
firms. 

While writing an article for CLE a 
number of years ago, I read just about 
everything available on the subject. The 
most authoritative work is a booklet 
entitled “Law Office Organization” 
which reprints four articles from the 
ABA Journal for May, June, July and 
August of 1940. The author is Reginald 
Heber Smith, a Boston lawyer later to 
be president of the American Bar 
Association. The booklet has enjoyed at 
least eight printings. 

The system outlined in the booklet 
contains a number of principles which 
helped Smith’s firm acquire a 
reputation for high quality legal work, 


satisfied clients and fairness between 
partners. In an Epilogue written for the 
7th edition, Smith looks back on 43 
years of practice and observes that 
during this time no partner ever left to 
join another firm or set up shop for 
himself. 

Smith, writing 40 years ago, 
encouraged specialization. The lawyer 
initially sought out by the client for 
advice was termed the “responsible 
attorney.” After review, the matter was 
transferred to the lawyer in the firm 
where it could be best handled. The 
client benefited by the competent and 
expeditious handling of the case and the 
firm benefited by the contributions of 
both the partner responsible for the 
case and the partner doing the work. 

With regard to division of fees, his 
firm used a 10-point formula giving 
weight to work done (6), business credit 
(3) and profit credit (1). The 30% 
business credit was given to the 
responsible attorney. 


As pointed out by DR 2-107, the 
responsibility and compensation 
between nonpartners should be the 
same as exists between partners. 


The Florida Nord Bar Review Course offers a complete study 
program, which enables you to prepare for the Florida Bar 
Exam where and when you want — ideal for both Florida and 
out-of-state residents. 


The program includes complete printed materials and prac- 
tice Bar Exam grading and analysis. Comprehensive 
lectures are also available if desired — on cassettes for indi- 
vidual use and live during the5 days immediately preceding 
the Exam, near the site of each Exam. 


CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 


1-800-521-1916 


Or write to us at our National Bar Review — 
headquarters as follows: 


FLORIDA NORD BAR REVIEW COURSE : 
29201 Telegraph Rd., Suite 622, 
Southfield, Michigan 48034 
"S LARGEST AND MOST SUC SEU 


Smith’s partnership system is one of 
many, but all systems recognize the 
value of the service performed by the 
lawyer who brings in the case, analyzes 
the subject matter, draws upon his 
knowledge of qualified lawyers in 
various areas of practice, places the 
case in competent hands and follows it 
to conclusion. 

Rebellion should be reserved for the 
occasional abuse, not the proven and 
accepted practice of fee division 
between ethical lawyers serving a valid 
purpose and producing the best result 
for the client. 


Rosin Gipson 
Lake Wales 


Equal on Basis of Ability 


I have before me the article on 
Affirmative Action by Nestor Cruz in 
the May issue of the Journal. 

Mr. Cruz compares affirmative 
action with the policy of German 
Chancellor Bismarck. Bismarck once 
declared the problem must be settled 
by “blood and iron” instead of by 
speeches and resolutions. This 
comparison is appropriate with his 
affirmative action based on racial 
quotas without regard to ability or 
character. A more accurate 
comparison, however, would — be 
“Harrison Bergeron” from “Welcome to 
the Monkey House” by Kurt Vonnegut, 
Jr. This story is based on the year 2081 in 
the United States when everyone is 
finally equal due to the unceasing 
diligence of agents of the United States 
Handicapper General. I suggest that 
anyone who has not read this short story 
do so. Mr. Cruz’s list of 19 agencies and 
protected classes does not violate the 
American ideal that everyone be 
treated equal without regard to race, 
color, creed or national origin. 

I believe equal opportunity means 
that people are judged solely on the 
basis of their God given ability and their 
character. This is a sane system as it 
encourages people to compete only 
against themselves to do their best 
without being discouraged by the 
“handicappers” and “experts.” Kurt 
Vonnegut shows the philosophy of 
affirmative’ action carried to _ its 
ridiculous extreme. Prejudice and 
discrimination, even though disguised 
in the name of “affirmative action” is 
still prejudice and discrimination and 
would create a new second class 
citizenship. 

T.M. Tucker 
St. Petersburg 
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Insuring Against Risks 


Frederic G. Levin’s article in the 
February 1980 Florida Bar Journal 
brings me back to my contention in 
letters to The Florida Bar Journal and 
the then president of The Florida Bar 
several years ago that everyone who 
gets in a vehicle or walks on a street 
assumes a risk, and that the present 
insurance system should be required to 
bring itself within the Federal 
Gambling Tax Law. 

If I get hit by an uninsured motorist 
with no money, I would be wasting my 
money to file a case against him. On the 
other hand, if I get hit by an out-of-state 
millionaire from a state which does not 
have a no-fault law, I have practically 
unlimited possibilities for recoverying 
very large sums of money onall kinds of 
theories. This is gambling, purely and 
simply, and to call it by any other name 
is to be cynical or naive beyond belief. 


The only sensible thing to do is» 


prohibit all civil suits for injuries 
resulting from vehicular accidents, and 
let each person, whether driver, 
passenger or pedestrian assume that 
person’s own risks and buy whatever 
insurance that person desires and can 
pay for. Thus a person could buy one 
policy for income protection, one 
policy for collision and comprehension 
damage for his vehicle, one policy for 
medical and hospital costs and one 
policy for accidental death or disability, 
or he or she could refuse to buy any of 
these. 

Let the criminal courts provide 
proper punishment for persons who use 
their vehicles improperly, but as to civil 
liability, let us stop our present system 
of gambling, and let each person who 
gets in or ona vehicle or highway know 
that he or she does so at his or her own 
risk, and he or she should purchase 
insurance accordingly. Then no one 
would ever be under the illusion that if 
he or she became involved in an 
accident someone else would pick up 
the tab. 


Davin B. HiccinsoTrom 
Frostproof 


Limiting Interrogatories 


I would like to respond to the article 
of President L. David Shear in his 
President’s Page of the May 1980 issue. 

Mr. Shear apparently approves of a 
proposal to limit interrogatories to 40 in 
number. While I am_ sure that 
proponents of the proposal are well 
intentioned, I think such a measure 
would be counter productive to say the 
least. 


It has been my experience that 
interrogatories represent one of the 
cheaper forms of discovery and also 
have some features not available 
otherwise. For example, if I am 
defending an automobile bodily injury 
claim I can use interrogatories to obtain 
the identities of witnesses, itemization 
of special damages, etc., etc. This 
information would be difficult if not 
impossible to obtain through direct 
inquiry of the party involved. 

After reading Mr. Shear’s column I 
pulled our standard set of 
interrogatories in automobile 
negligence cases. We have 44 questions 
which are pretty basic in nature. I 
seriously doubt that anyone would 
question the relevance or propriety of 
these interrogatories. They certainly do 
not constitute harassment. 

Under the existing rules of civil 
procedure, the judge has authority to 
limit discovery via protective order 
based upon the motion of any 
interested party. In fact, if the motion is 
well taken, the judge can award 
expenses including attorney’s fees to the 
prevailing party. 


I cannot help but question the 
wisdom of arbitrarily limiting the 
number of interrogatories to 40. Even if 
this number would suffice in a standard 
automobile liability case, an attorney 
trying to pursue a manufacturer in a 
products liability claim would be lucky 
to obtain the serial number of the 
product. It would also seem that there 
would be nothing to prevent an 
attorney from sending out serial 
interrogatories of less than 40 in 
number. 

I submit that limiting the number of 
interrogatories to 40 would do more 
harm than good. Under the rules as they 
presently exist there is ample protection 
for any litigant who feels he is being 
harassed by unnecessary _interro- 
gatories. To limit the number of 
interrogatories to 40 would be no 
different than limiting the number of 
depositions to be taken, hearings to be 
held, days in trial, etc. The point is that 
each case is different and abuses should 
be dealt with by the judge. 


Braprorb L. JEFFERSON 
Fort Pierce 
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y Linda H. 


“If you want a job done well, give 
it to a busy man.” That is just 
another adage to most people, a 
little hard to understand and 
therefore not to be taken literally. 
But if said in regard to Leonard 
Gilbert, it’s true to the letter. The 
“jobs” assigned to him have been 
endless both in variety and 
magnitude. 

His newest job — serving as 
president of The Florida Bar — he 
assumed on June 21 at the 
conclusion of The Florida Bar’s 
Annual Convention at Boca Raton. 
His past achievements, leaving a 
mark of distinction at each stage of 
his life and career, predict that his 
administration will be one marked 
by “getting things done.” And 
respect and admiration of those 
who work alongside him confirm 
that prediction. 

When Mindy Byars, presidential 
aide in Bar headquarters, assisted 
Leonard Gilbert in appointing 
hundreds of Bar committee 
members this spring, she learned his 
secret for accomplishing a task. “He 
is organized to the point of being 
meticulous. His recall of 
information saves time that might 
otherwise be spent in searching 
files. He is all business and wants to 
get the job over and finished,” she 
commented. 

“I guess you might say I am a 
workaholic,” Gilbert acknow- 
ledges. During the past 12 months 
he has worked 3,000 hours — 1,800 
on Bar and civic work and 1,200 on 
his law practice. These he kept a 
record of but there were probably 
many more spent traveling to and 
from these assignments and in 
informal meetings with colleagues 
at the Bar. 

With apologies to Robert Lewis 
Stevenson (An Apology for Idlers), 
Leonard Gilbert disproves that 
author’s statement that perpetual 
devotion to what a man calls his 
business is only to be sustained by 
perpetual neglect of many other 
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things. The many other things in 
President Gilbert’s life are his 
family—his wife Jean, his nine-year 
old daughter Suzanne and _ his 
ll-year old son Jonathon. “I 
feel it is important to spend time 
together as a family,” he says and 
acts accordingly. His nine-year old 
daughter’s softball game caused 
him to catch a 7:00 a.m. plane home 
to Tampa recently rather than stay 
in Tallahassee for a Bar festivity. 
Since both daughter Suzanne and 
son Jonathan play on ball teams, 
Leonard and Jean Gilbert’s 
scheduling took a mastermind to 
work out this spring. When the 
softball and baseball season ends, 
swimming begins for the Gilbert 
children. If his work won't wait, 
Gilbert will be on hand to watch, his 
briefcase and small dictating 
equipment with him at poolside 
His wife travels with him to almost 
all Bar and other meetings and 
when school permits, the children 
are along too. “We love to travel, 
meet people, go to new places,” he 
said. 


Work, travel, speaking, 
meeting—the modus operandi of a 
Bar president—will be a familiar 
and natural assignment to Leonard 
Gilbert. And pursuant to his usual 
organization, his programs for the 
Bar year have been carefully 
planned for months, most details 
ready to be implemented. His goals 
are clearly established. “Being a Bar 
president is not a ceremonial job,” 
Gilbert said. “One must take two 
years out of his law practice and still 
support his family and law firm. 
This takes a large amount of self 
dedication as it becomes more than 


President Gilbert has also been active 
in bar work at the national level. Here 


he makes opening remarks’ as 
chairman of the ABA General Practice 
Section at the National Conference on 
the Role of the Lawyer in the 1980's, 
in February of this year. 


speaking before groups and being 
up front as a spokesman for the 
legal profession. The president has 
to be able to listen to all sides, 
including complaints, sift out the 
constructive criticism and respond 
as far as one is able.” 

“T am looking forward to my year 
as president. The people with 
whom I worked in the Junior Bar 
(predecessor to the Young Lawyers 
Section) I find myself working with 
again on the Board of Governors 
and on committees. This is a treat 
for me,” Gilbert said. 

Recognized as a fiscal 
conservative by many, Leonard 
Gilbert says he does not intend to go 
to the expense of starting major new 
programs for the Bar. “The Bar has 
a number of excellent programs,” 
he says, “and I plan to continue to 
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strengthen those and encourage 
members of the Bar to use 
programs already in existence.” 
When he was chairman of the Bar’s 
Budget Committee three years ago, 
he realized the impact new 
programs made on the Bar’s budget 
and suggested that a Program 
Review Committee be created to 
find ways to improve admin- 
istration of the Bar and give the 
membership the most for their dues 
money. The Board of Governors 
reacted by approving the use of an 
outside consultant, Coopers and 
Lybrand, to study the Bar’s finances 
and recommend improvements. 
During the 1979-80 fiscal year the 
Budget Committee chaired by 
Charlie Edwards followed up on 
recommendations made and won 
the Board’s approval of an annual 
program review to determine 
which programs are underutilized 
or are weakest when compared 
with the other demands for Bar 
funds, and which programs should 
be discontinued or strengthened 
through the use of more funding. 

“The work of this review 
committee will begin during my 
administration,” Gilbert said. 
“We will attempt to find out which 
Bar programs do not meet the 
challenge for Bar funds because of 
age, and relative lack of 
significance to the overall 
objectives of The Florida Bar. 
Through this review process, we 
hope to lend some direction to the 
Bar for the next decade,” he said. 
Any new programs suggested by 
President Gilbert or subsequent 
presidents of the Bar would also 
have to go through the Program 
Review Committee to meet similar 
tests before they can become 
funded. The Budget Committee 
would then allocate funds in 
accordance with the priorities and 
with total consideration of staff 
support needed for imple- 
mentation. This type of fiscal 
control through continuing 
program review is one of the major 
priorities for Gilbert’s adminis- 
tration. 

Also to receive great attention 
during his administrative year is the 
proposed revision of the American 
Bar Association Code of 
Professional Responsibility. A 
special ABA commission has been 


holding public hearings throughout 
the country and has drafted model 
rules which will be voted on by the 
ABA House of Delegates in 
February 1981. President Gilbert 
has appointed a special committee 
to study these proposed rule 
revisions, hold hearings in Florida 
and advise the Board of Governors 
of its recommendations 
regarding adoption. The rules, as 
drafted by the Commission on 
Evaluation of Professional 
Standards, chaired by Robert J. 
Kutak, depart from traditional 
professional standards in regard to 
pro bono and lawyer solicitation. 
President Gilbert expects lively 
discussion before a consensus is 
reached on the controversial 
changes. 


Service to Members 


Service to members is a third 
important goal of President Gilbert 
for 1980-81. “I am concerned that 
the average practitioner who works 
alone or shares office space with 
another lawyer, like the proverbial 
shoemaker, has not provided for 
himself or family in the event of 
sudden death or incapacitation. I 
would like to address this need in 
two ways: (1) How can the Bar 
direct this lawyer’s files to be 
handled after his death or disability 
in order to protect both the interest 
of his clients and his family? The 
present Integration Rule does not 
outline a way for this to be handled; 
(2) A great many lawyers have not 
thought of their own families 
and have not yet made a will. Ihope 
to encourage lawyers to plan their 
own estates through working with 
the Economics and Management of 
Law Practice Section, the Real 
Property, Probate and Trust Law 
Section and the Professional Ethics 
Committee so that ways will be 
outlined to ensure that unpaid client 
fees can be collected for the estates 
of deceased lawyers.” 


Emphasis will be given to the 
needs of the elderly during this 
International Year of the Elderly. 
President Gilbert has appointed a 
Special Committee on the Elderly 
chaired by Dick Waltmann of 
Tampa. He feels the Bar can makea 
contribution to the increasing 
elderly population of the state with 
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assistance in probate matters, 
consumer law, and low-cost legal 
services. 


Strengthening communication 
between the Bar and its members is 
also a priority program for this Bar 
year. “I guess a lot of presidents say 
that,” Gilbert acknowledges. 
Besides speaking and visiting with 
as many local bar groups as he finds 
possible, he has planned to increase 
communication through a number 
of new approaches. He has asked 
those sections of the Bar which have 
begun to have annual meetings to 
meet simultaneously at a midyear 
meeting of the Bar in January 1981 
in the Orlando area. He sees this asa 
time for sections of the Bar to meet 
at one time and place so as to 
provide an interchange of ideas. 
They can attend each other's 
seminars, sit in on each other's 
major addresses and still meet 
separately to conduct their special 
business. President Gilbert 
visualizes a format similar to that of 
the ABA midyear meeting. As an 
extra dividend, the joint midyear 
meeting of sections will take some 
of the pressure off the staff who 
assist with arrangements for the 
section conventions and will 
provide a greater inducement to 
exhibitors who can demonstrate 
their legal goods and _ services 
before a larger and more diverse 
group of lawyers. 


Better Communication a Goal 


During this same midyear 
meeting, President Gilbert hopes to 
have officers of the local bar 
associations meet as well. “This will 
be more a problem solving meeting 
where these local bar officers can 
exchange their views and assist each 
other with their mutual problems. I 
have found that most problems 
of the local bar associations are 
similar,” Gilbert said. “Many have 
problems with attendance at their 
meetings. Some have solved the 
problem, others have not. The local 
bars can share tips on running a 
lawyer referral service, conduct 
public forums, and continuing legal 
education programs.” 

“With communication, you can 
get problems solved,” President 
Gilbert said. He pointed to the 
example of The Florida Bar and the 


sections of the Bar when they had 
conflicts concerning their 
programs, budget, and legislation. 
“When we got together to talk 
about our problems, we found that 
we really had the same goals and by 
allowing the sections to operate a 
little more autonomously, we found 
the conflicts were ended,” he said. 

President Gilbert hopes to 
provide more state bar input at the 
national level. He believes the state 
bar can be a force of power and 


should make its views known to 
Congress and the American Bar 
Association on legislation affecting 
the federal courts and legal needs of 
the indigent. 

Here in Florida he sees the Bar 
under the new Bar-section 
legislative policy limiting its 
legislative activity to those items 
covered by the Integration Rule 
while the sections remain free to use 
their own funds to lobby in 
substantive law areas. This 


Jean Gilbert is usually at her husband's side, whether relaxing at home 
or hamming it up during Tampa's Gasparilla festival. 
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Gilbert got better acquainted with the 
headquarters staff as he hosted a 
cookout for them in Tallahassee in 
March. Grilling 150 hamburgers 
provided a warmer than usual welcome. 
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redirection of Bar legislative 
activity will still permit The Florida 
Bar to work for legislation affecting 
the courts of the state, selection of 
judges, judicial compensation and 
matters that affect the profession 
and the public. Coordinating the 
sections in The Florida Bar’s efforts 
will be the Legislation Committee, 
to which President Gilbert has 
reappointed Robert Parks of Miami 
as chairman. Terms of the members 
of the seven-member committee, 
three of whom are appointed from 
the Board of Governors, are being 
staggered this year in an effort to 
provide continuity from one 
administration to the other and yet 
include new persons each year who 
can bring fresh input and 
experience. 


Bar Achieves Public Purpose 


Paraphrasing Winston Churchill, 
President Gilbert said, “I was not 
elected to preside over the demise 
of The Florida Bar.” This response 
to a question concerning the 
legislature’s sunset review of The 
Florida Bar was his way of assuring 
that he expects The Florida Bar to 
continue under the supervision of 
the Supreme Court as presently 
constituted. “There is no doubt in 
my mind that The Florida Bar is 
carrying out its public purpose 
probably far better than any other 
Bar in the country,” Gilbert said. 
“There is nothing to be gained by 
changing the system but there is the 
possibility of great harm to the 
system if the jurisdiction of the 
Supreme Court over the Bar were 
to be changed. I feel sure in the last 
analysis, the legislature will 
recognize that,” Gilbert said. He 
anticipates some recommendations 
to be made by the legislature to the 
Supreme Court to assure the need 
for continuous observation of the 
system so that improvements can 
be implemented. 

“The sunset review has been a 
valuable experience. We have 
concentrated in an introspective 
look at what we have done. We 
have assumed all along that we 
were doing a good job and the 
review has reinforced that belief 
with positive evidence,” he said. 


Leonard Gilbert is proud of the 
public service done by The Florida 


Bar and by individual lawyers. “I 
would like to make a survey of how 
much time lawyers give in public 
service not only in free legal work 
but to civic work, their church or 
synagogue. For example, in Tampa 
we have a large number of lawyers 
in the Bay Area who devote one 
evening a month working with the 
Bay Area Legal Services program. 
Such service is duplicated by other 
lawyers throughout the state. The 
delivery of legal services will be a 
major thrust of the American Bar 
Association this year and The 
Florida Bar will continue to 
develop ways to enhance delivery. 
We need to do more in this area and 
involve members of the private bar 
to a greater extent,” Gilbert said. He 
pointed to expansion of Florida 
Lawyers Prepaid Legal Services 
Corporation to include greater 
participation by members of the 
Bar and greater emphasis on pro 
bono legal work. 

Gilbert would also like the record 
to show, for the appreciation of the 
membership, how their dues dollars 
are spent. He hopes to have 
developed during his adminis- 
trative year a booklet outlining 
what is coming out of each dollar of 
a member’s dues and outline other 
money raised by the Bar to support 
programs for the benefit of the 
public and membership. To those 
critics who claim the Bar has 
established a bureaucracy in its 
headquarters office, President 
Gilbert would also like to set the 
record straight. “Through working 
on the Budget Committee for a 
number of years, I have a better 
understanding of the headquarters 
office than most,” he said. “I feel 
strongly that the Bar does very well 
in this area as compared with 
government for example. I think 
the staff does a super job; I do not 
feel we are overstaffed and in some 
areas in fact we may _ need 
additional employees but we 
cannot afford them. Despite what a 
few of the members think, there are 
so few dollars available in the 
budget once the fiscal commitment 
is made to the grievance program as 
mandated by the Supreme Court, 
even if the president wanted to start 
new programs, he could not unless 
he found funding from other 
sources. This is not generally well 
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understood and I admit it is hard to 
understand why there are so few 
dollars to go around with a budget 
of approximately $8 million,” he 
said. President Gilbert pointed out 
that continuing legal education 
does not make money for the Bar 
but actually it uses a share of the 
dues dollar since its income is spent 
on program expenses and staff 
support for continuing legal 
education. 


Will Continue Programs 


“One thing the Bar doesn’t have 
to pay for is its building which few 
people take into account. If we had 
to pay for the space we occupy at 
the headquarters office, we would 
have a deficit. These capital costs 
were paid by the 20 or 25 percent of 
the members of the Bar who out of 
their generosity contributed money 


to construct The Florida Bar 
Center. The Bar only has to pay for 
maintaining the building,” 
President Gilbert reminded. 

“The Economic Advisory Service 
approved by the Board of 
Governors during the past 
administrative year will be 
continued for at least one year if 
sufficient funds are available,” 
President Gilbert said. “Also at the 


Board of Governors’ direction, the. 


new program to integrate law 
students into the practice of law will 
be carried out under the 
sponsorship of the Young Lawyers 
Section. The section has agreed to 
support and fund the internship 
program on an experimental basis 
by strengthening and lengthening 
the section’s present bridge-the-gap 
program. The committee chaired 
by John Germany of Tampa will 
remain as an advisory committee,” 


Jonathon and Suzanne Gilbert never lack for a share of their busy parents’ time. 


plane, 
swimming skills. 
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Gilbert said, “to lend assistance and 
advice to the section who will 
implement the program.” 

“I am proud of the close 
cooperation the Bar has with the 
Young Lawyers Section,” he said. 
“Not only have they agreed to take 
over the integration of law students 
program, they will also help with a 
legal forms and worksheets 
program.” This program copies one 
successful several years ago. 
President Gilbert hopes to provide 
to at least the new members of the 
Bar legal forms and worksheets 
free of charge to assist them in their 
law practice. 

President Gilbert is ready to 
respond to any problem that may 
arise during his Bar year. If the 
record of past Bar years is any 
indication, chances are the 
problems will occur. “These are 
difficult times for America and they 


Gilbert hurries home on an early morning 
if need be, to watch one of their baseball or softball games, or takes his briefcase to poolside to observe their 
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Traveling is a favorite pasttime of the Gilberts. Here Leonard and Jean Gilbert 
are pictured in Egypt during a 1978 trip. 


are no less perilous for the legal 
profession,” Gilbert said. “There 
will always be detractors but if the 
Bar can change with the times, we 
can improve our profession and our 
service to the public. On the whole, 
I feel positive about the legal 
profession and the contributions it 
can make in this decade,” he said. 


Personal Attributes 


Practical, positive, prepared— 
these attributes President Gilbert 
has at his disposal as he gives his 
time and devotion to The Florida 
Bar during the next 12 months. His 
is a work ethic that began as he did 
odd jobs around his father’s IGA 
grocery store in Hutchison, 
Minnesota, where he was born on 
April 3, 1936. Ten years later after 
he moved with his family to 
Lakeland, Florida, work was as big 
a part of his life as were school and 
recreation. He was a bag boy at 
Publix during junior high, and later 
while attending Lakeland High 
School, he spent his afternoons 
working with his father in the 
family’s farm equipment 
business—assembling parts and 
demonstrating the equipment to 
customers. But there was time to 
serve as sports editor of the high 


school yearbook, work on _ the 
school magazine, take part in the 
Key Club, earn an honorary degree 
in DeMolay. The pace quickened 
when he began college at Emory 
University. He was editor of the 
college humor magazine for four 
years and served as president of the 
interfraternity council, leading the 
fraternity men through completion 
of 14 community and college 
projects. In addition he was a 
member of the debating society, 
Circle-K service organization, ODK 
and was tapped by the senior 
honorary DVS. 

“Leonard had started out to study 
dentistry and I medicine,” said his 
friend of. many years, Judge 
William Rogers Turner of Orlando. 
“We first met in the fourth or fifth 
grade in Lakeland and took turns as 


class officers throughout high 
school. After going to Emory 
University together, we both 


determined to become lawyers 
instead. I went off to study at 
Stetson University and Leonard 
entered Harvard Law School,” 
Judge Turner recalled. “‘I 
remember when we both attended 
Lakeland High School’s 25th class 
reunion a few years ago, I was so 
pleased to recount the accom- 
plishments of my long time friend. 


And although I only see him now at 
Bar functions, I have watched his 
progress as he has moved up 
through the Bar. He is a very 
concerned and dedicated worker, a 
gentleman’s. gentleman,” Judge 
Turner said with genuine 
admiration. 


Law School Days 


At Harvard Law School, Leonard 
Gilbert decided to “do something 
different.” He buckled down to the 
study of law, his only extra- 
curricular activity being 
membership in the Southern Club, 
a social group of students from the 
South who met occasionally for 
skiing, concerts, or just to tour the 
New England countryside. He also 
worked part-time as a reader and 
research aide for a professor and 
charted ships for the Boston Port 
Authority. 

“The best thing to do after the 
first year of law school,” Gilbert 
advises, “is to get a physical job that 
requires no use of the brain.” He 
found hard labor to be the right 
tonic after a grueling year at 
Harvard Law School. Part of the 
time was spent pruning trees in an 
orange grove in Lakeland and 
maneuvering a construction shovel 
along the new Interstate 4 route in 
Pinellas County. 

Following graduation from 
Harvard Law School in 1961, he 
knew jobs for new lawyers would 
be difficult to find. He had offered 
himself to work without pay as a 
law clerk in the summer of 1960. So 
when it became time to find a 
professional affiliation, the firm 
Mabry, Reaves, Carlton, Fields & 
Ward, Tampa, took him on. The 
firm had 12 lawyers then; today 
renamed Carlton, Fields, Ward, 
Emmanuel, Smith & Cutler, P.A., it 
has 80 lawyers in Tampa, Orlando, 
Tallahassee and Pensacola. 
Leonard Gilbert is now one of the 
senior partners, engaged in general 
practice, mainly real estate and 
commercial litigation. 

One of his early clients was to 
become his father-in-law. He met 
his wife Jean while serving this 
client and they were married in 
1963. The former school teacher not 
only accompanies her husband to 
almost every Bar meeting, 
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This advertisement is under no circumstances to be construed as an offer to sell any of these securities. 
The offer is made only by the prospectus and is limited to 
Florida domiciled attorneys, partnerships and professional associations. 


FLORIDA LAWYERS INSURANCE RECIPROCAL 


$300 SURPLUS SUBORDINATED DEBENTURES 
ENTITLING THE HOLDER TO VOTING MEMBERSHIP 
IN THE RECIPROCAL UPON PURCHASE OF INSURANCE 


Please take a minute to consider the following: 


e The Reciprocal will be a true 
captive insurance company, organized 
upon the recommendations of the 
Board of Governors of The Florida Bar 
to write professional liability insurance 
exclusively for Florida lawyers in 
response to a survey conducted by The 
Florida Bar indicating that more than 
70% of the Florida lawyers responding 
favored creation of a captive and were 
willing to contribute $300 to its 
formation. 


e Premiums offered by commercial 
carriers may be favorable today but the 
American Bar Association’s Special 
Committee on Lawyers Professional 
Liability Insurance predicts that 
“Attorneys can look forward to another 
liability insurance crunch in late 1980 or 
early 1981.” 


e The Reciprocal will be owned by its 
members who will elect its governing 


body, the Advisory Committee, whose 
members serve without compensation. 


e Your $300 is urgently needed to 
capitalize the Reciprocal so that it can 
qualify to issue policies. 

e The Reciprocal is not a new 
concept. Similar captives have been 
successfully organized by state bar 
associations in Texas, California, Ohio 
and North Carolina and by medical 
associations throughout the United 
States. Why shouldn’t The Florida Bar 
be in the forefront! 


e What do you get for your $300? 
An opportunity to purchase professional 
liability insurance at premiums set by 
your peers; voting membership upon 
the purchase of insurance from the 
reciprocal and the possibility of a 6% 
return on your investment. 


e Upon activation, the Reciprocal will 
be the only professional liability carrier 


endorsed by The Florida Bar. The two 
private carriers presently writing the 
majority of the coverage for Florida 
lawyers have publicly committed their 


full support to the reciprocal. 


e Why is the offering so complicated? 
It’s not really. At the outset the Advisory 
Committee elected to fund through the 
sale of debentures rather than asking for 
outright contributions in order to offer a 
vehicle for repayment with interest if 
the Reciprocal is a success. This meant 
securities registration, a prospectus and 
involvement of a licensed securities 
dealer. However, First Equity, the — 
securities dealer, has agreed to serve 
without commission. To subscribe, all 
you have to do is complete the tear out 
subscription agreement in the back of 
the prospectus and send your $300 to 
The Pan American Bank of Tampa, the 
escrow agent. 


FLORIDA LAWYERS INSURANCE RECIPROCAL 


ADVISORY COMMITTEE MEMBERS 


Robert L. Floyd Miami 
L. David Shear Tampa 
Leonard H. Gilbert Tampa 
Marshall R. Cassedy Tallahassee 
John S. Slye Jacksonville 
Lawrence P. Kuvin Miami 


FLORIDA LAWYERS INSURANCE RECIPROCAL 
A Prospectus containing more complete information will 


Copies of the be sent upon request. Read it carefully before you invest or 


Prospectus may be obtained 


from the following dealer: send money. 
FIRST EQUITY CORPORATION OF FLORIDA Ne 
118 West Adams Street, Ste. 903 100 North Biscayne Bivd., Ste. 2708 ADDRESS 
Jacksonville, Florida 32202 Miami, Florida 33132 
(904)355-1400 (305)379-0731 or 1-800-432-9073 CITY STATE zip 


1458 U.S. Highway 19 South 
Clearwater, Florida 33516 


Mail coupon to First Equity Corporation of Florida, 
(813)536-5511 


100 North Biscayne Boulevard, Suite 2708, Miami, 
Florida 33132. 
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Gilbert was with a group of other Florida lawyers who exchanged greetings with 
the director of the Shanghai Law Institute during a tour of China in April. 


supervises a round of school and 
recreational activities for their two 
children, but with Gilbert has just 
completed a six months’ project of 
remodeling and redecorating a 40- 
year old house where they now 
reside at 926 Golfview in Tampa. 
Jean Gilbert is a gourmet cook and 
shares her recipes for French, 
Chinese and Italian food with her 
friends both in Florida Bar circles 
and in the ABA. Together with 
other spouses of ABA General 
Practice Section members, she has 
compiled and published a 
cookbook that was presented to 350 
other lawyers’ wives last year at the 
Dallas meeting. She shares her 
husband’s interest in the arts and has 
worked with him in projects of the 
Arts Council of Hillsborough 
County, which he has chaired, and 
the Cultural Affairs Committee of 
the Tampa Chamber of Com- 
merce. The Gilberts’ latest civic 
activity has been work to establish a 
teaching gallery at the University of 
Tampa and support of a new 
museum for Tampa which was 
dedicated last October. 


CLE Lecturer 


Soon after the beginning of his 
law practice, Gilbert became active 
in bar work. Ile was a lecturer for 
the then Junior Bar bridge-the-gap 
program as well as for the 


Continuing Legal Education and 
Corporation Committees. He later 
assisted in organizing the 
Corporation, Banking and Business 
Law Section and served as its 
second chairman. He did the same 
for the General Practice Section a 
year or two later. In 1965 he served 
on the Uniform Commercial Code 
Committee and assisted in the 
drafting of the code which was 
adopted by the legislature that year. 
Through his speaking engagements 
at CLE courses, he soon became 
recognized as a lecturer and_ is 
called upon frequently to speak at 
Practising Law Institute seminars, 
ABA institutes and New York Law 
Journal programs around the 
country. He has served as president, 
director, treasurer and chairman of 
various committees of the 
Hillsborough County Bar 
Association. Ile was chairman of 
the Corporation, Banking and 
Business Law Section in 1970-71, 
chairman of the General Practice 
Section in 1972-73, and for two 
years served as chairman of the 
Bar's Budget Committee. A 
member of the Board of Governors 
of The Florida Bar since 1975, 


Gilbert chaired several other 
important committees: the 
Integration Rule and Bylaws 


Committee, the Annual Meeting 
Committee, a local grievance 
committee, and statewide 


chairman of the committee to 
oppose the “FAIR” amendment. He 
is a member of the Board of Direc- 
tors of The Florida Bar Foundation, 
a director of Florida Lawyers 
Prepaid Legal Services, and a 
member of the advisory committee 
of the Florida Lawyers Insurance 
Reciprocal. 

Leonard Gilbert is soon to 
complete a term as chairman of the 
General Practice Section of the 
American Bar Association after 
serving as chairman of various 
committees of that section. Before 
he assumed leadership of that 
section, he was active as a member 
of various other ABA committees 
and sections and is today a Fellow 
of the American Bar Foundation. 
During the forthcoming ABA 
Annual Meeting in Honolulu this 
August, he will lead a discussion on 
how inflation and the economy 
have affected the practicing 
lawyer, a final program 
culminating his 12 years of active 
participation in the ABA General 
Practice Section. 


Disciplined and Efficient 

How does he handle it all? His 
secretary of 10 years, Janet 
Hawkins, says it’s because he is a 
highly disciplined person and the 
most efficient person she has ever 
worked for. “Most of the mail and 
problems that come in during a day 
are dealt with that same day,” she 
says. “His philosophy is ‘keep it 
moving and to do so he calls his 
office from wherever he may be, on 
a trip to Alaska, Europe or China as 
he was just last month, to advise the 
disposition of any question or 
problem that has arisen in his office. 
He is very specific as to how he 
wants a job done and he knows the 
mechanics of my job as well. This 
makes it easy to accomplish the task 
and no real emergencies ever 
occur,” Mrs. Hawkins said. Those 
times when something does go 
wrong, Gilbert is able to see the 
funny side that others may miss, 
Mrs. Ilawkins said. This bit of 
humor is usually enough to stem the 
tide of any stress that might 
otherwise be present. 

That's Leonard Gilbert—the man 
who will be at the helm of The 
Florida Bar this year. oO 


THE FLORIDA BAR JOURNAL 


508 


MILLION 
ANNOUNCEMENT FOR 
BUSINESS AND 
PROFESSIONAL 
COMMUNITY. 


If you're a business or professional needs. And for taking the time to chat 
person working in F't. Lauderdale, we with us, we'll be giving out a compli- 
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Now you can do all of your banking thank you for letting us stop by. 
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At a bank that’s strong enough to day; 9 a.m. to 2 p.m. and 4 p.m. to 6 p.m. 
give you every banking service you Friday; Walk-up 2 p.m. to 5 p.m. daily. 
want and small enough to do it in 
a personal way. Federal Bldg. 
A bank dedicated to giving you all [es 
the sophisticated services you need since E_ Broward Bivd. 
1926. Without tying you up in a maze The 
of corporate departments and titles. Bank Bal 
A bank with more than $100,000,000 Lauderdale 
in assets. Las Olas Bivd. 
We plan to be calling selected business 
and professional people in our area to 
arrange meetings to discuss their banking 
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Bidg. 


County Courthouse 
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Juris=- 
diction 
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Supreme 


of 
Florida: 


The First Step 


By Gregory P. Borgognoni and Michael J. Keane 


Discretionary Review 


As this article goes to press, 
the Florida Supreme Court 
has directed the Florida 
Appellate Rules Committee 
to review “the format for 
abbreviated applications for 
discretionary review” in light 
of amended Article V, §3(b) 
of the 1980 Florida 
Constitution. See In Re 


Emergency Amendments 
to Rules of Appellate 
Procedure, Case No. 
50,409-B (Fla. Sup. Ct., 
Mar. 27, 1980). In response to 
this directive, it is anticipated 
that Fla. R. App. P. 9.120 will 
be substantially revised to 
abolish the separate 
jurisdictional briefs that are 
the subject of this article. 
Future applications for 


discretionary conflict 
jurisdiction will be by a single 
speaking motion or sugges- 
tion that combines the 
functions of the notice and 
jurisdictional briefs under the 
present rule. The contents of 
the new speaking document 
will continue to be governed 
by many of the suggestions 
and considerations set forth in 
this article. 
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lorida voters recently 

approved substantial 

changes in article V, 

section 3 of the Florida 

Constitution that took 

effect April 1, 1980. 
Designed to reduce the Florida 
Supreme Court’s caseload by 
restricting its constitutional grant of 
jurisdiction — and to make the 
district courts of appeal courts of 
last resort for the vast majority of 
Florida litigants — the revision will 
alter appellate practice in Florida in 
several respects.! One aspect of 
practice before the Supreme Court 
that will remain largely unchanged, 
however, is the preparation and 
presentation of the jurisdictional 
brief. 

During our recently completed 
term as research aides to a justice of 
the Supreme Court of Florida, one 
of our tasks was to read hundreds of 
jurisdictional briefs, summarize the 
contentions of the parties, and 
recommend whether jurisdiction 
should be accepted. Our collective 
experience revealed to us that few 
petitioners’ briefs made the most of 
potential jurisdictional arguments 
and few respondents’ briefs noted 
the weaknesses in their opponents’ 
presentations. These problems 
stem in part from the fact that many 
attorneys rarely appear before the 
Supreme Court and thus have little 
expertise in this esoteric area. For 
these attorneys, we offer our 
suggestions for uplifting the quality 
of representation in our state’s 
highest court. 

We write with the assumption 
that the practitioner about to file a 
jurisdictional brief in the Supreme 
Court is already proficient in two 
areas. First, the attorney about to 
petition the court must be well 
versed in the nuances of Supreme 
Court jurisdiction.2 Second, we 
assume that the lawyer has 
mastered the substantive 
techniques of effective brief 


writing which apply with equal 
force to all briefs.* 

With these assumptions in mind, 
we offer our insight into the court, 
its decision-making process, and 
how best to approach the highest 
tribunal of the State of Florida in 
cases that require the filing of 
jurisdictional briefs. 


Understanding the 
court and its work is as 
important as knowing 
its jurisdiction 


The Caseload Crisis 


Understanding the court and its 
work is as important as knowing its 
black letter jurisdiction. The recent 
revisions to article V, prompted by 
the findings of the Commission on 
the Florida Appellate Court 
Structure‘ and the Report of the 
Chief Justice to the Legislature,° 
illuminated the fundamental 
problems facing the court — its 
tremendous caseload and a 
concommitant backlog of 
undecided cases. During the past 
year, each justice was assigned to 
consider and ‘vote on over 900 
certiorari petitions, the vast 
majority of which required 
jurisdictional briefs. 

Because the amendments to 
article V eliminated discretionary 
Supreme Court review of district 
court decisions without written 
opinions — a type of review that 
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had been approved under the 
former constitutional provision in 
Foley v. Weaver Drugs® — some 
reduction in the number of 
jurisdictional briefs filed might be 
expected. The amendments also 
have eliminated Supreme Court 
jurisdiction to review intradistrict 
conflicts of decisions. This class of 
cases may now be resolved through 
the previously approved district 
court en banc procedure.’ 
Nonetheless, the court will surely 
continue to receive numerous 
petitions for discretionary review 
— a reality which should influence 
every practitioner’s approach to the 
jurisdictional brief. 

Indeed, as a potential 
counterweight to the reduction in 
petitions for review expected to 
result from the deletion of Supreme 
Court power to review per curiam 
affirmances and intradistrict 
conflicts, the amendment permits 
the court in its discretion to review 
two categories of district court 
decisions that were formerly 
directly appealable to the Supreme 
Court: district court decisions that 
expressly declare valid a state 
statute and district court decisions 
that expressly construe a provision 
of the state or federal constitution. 
The amendments to the appellate 
rules that implemented the 1980 
revisions to article V _ require 
jurisdictional briefs in both these 
new categories of jurisdiction.® 

From the practitioner’s 
viewpoint, the message to be 
derived is that the court cannot 
spend its time deciphering an 
unintelligible brief or spotting the 
missed jurisdictional argument if it 
is to adequately fulfill its other 
tasks. Because only a limited 
amount of time can be given to 
consideration of the petition the 


alleged conflict of decisions must 
be proved quickly and clearly. To 
this end, appellate counsel must 
strive to produce a more compact 
and more effective product. 


The Decision-Making Process 


When the clerk of the court 
receives a copy of the notice of 
invocation of the court’s 
jurisdiction, the case is entered on 
the docket book, assigned a case 
number, and distributed to a panel 
of five justices, the constitutional 
quorum.® After all jurisdictional 
briefs have been filed, or the time 
for filing has elapsed, copies of the 
briefs are sent to each member of 
the panel. 


The message to the 
practitioner is that the 
court cannot spend its 
time deciphering an 
unintelligible brief or 
spotting the missed 
jurisdictional argument 


Each justice has established a 
procedure for handling juris- 
dictional briefs once they reach his 
office. Some justices have their 
aides review each set of briefs, 
summarize the facts and 
jurisdictional arguments, and 
recommend a disposition. Other 
approach the briefs without the 
assistance of a law clerk. 

The panel members are provided 
with a vote sheet to record their 
votes and any remarks. They may 
vote to refuse jurisdiction, to accept 
jurisdiction with argument, or to 
accept jurisdiction without 


AMORTIZATION DAYTONA DATA 
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The Constitution 
requires the concurrence of four 
justices for any action to occur; if 
four members of the panel do not 
agree on a disposition, the original 


argument. 


case file is circulated to the 
remaining two justices for their 
votes. Any justice may request that 
the matter be scheduled for 
discussion at the court’s regular 
Monday conference. 


Role of the Appellate Rules 


Compliance with the appellate 
rules is demanded by the court and 
failure to comply may subject 
counsel to the sanctions of rule 
9.410, Florida Rules of Appellate 
Procedure, which include 
reprimand, contempt, striking of 
briefs, dismissal of proceedings, 
imposition of costs or attorney’s 
fees, or any other sanction deemed 
appropriate by the court. The rules 
require jurisdictional briefs only 
when review of a district court 
decision is sought pursuant to 
article V, §3(b)(3) of the Florida 
Constitution.!® Jurisdictional briefs 
are not permitted in any other 
instance. Briefs in support of 
conflict certiorari jurisdiction have 
in the past represented the 
overwhelming majority of those 


filed. 


The petitioner’s initial brief on 
jurisdiction must be served on the 
opposing party within ten days of 
the filing of the notice of invocation 
of the court’s discretionary 
jurisdiction.!! The respondent’s 
brief must be served within 20 days 
following service of the petitioner’s 
brief. A reply brief, if any, must be 
served 10 days later. An original and 
five copies of each brief must be 
filed!2 and no brief may exceed 20 
pages in length.!° Aside from the 
special requirements in Rule 9.120, 
the briefs must also conform to the 
general rules for briefs which 
appear in Rule 9.210. 


The information in Rule 9.210 on 
paper size, cover sheets, and 
whether to type or print the brief is 
self-explanatory. Briefs should be 
bound in book form and fastened 
on the left side. Binding briefs in a 
fashion that will allow them to 
remain open to any page is 
desirable because it facilitates the 
court’s reference to cases and other 
relevant matter outside the briefs. 

The brief must commence with a 
table of contents, including a 
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statement of the questions 
presented.'‘ In jurisdictional briefs, 
two fundamental questions recur: 
first, whether the court has 
jurisdiction of the case pursuant to 
the Constitution; and, second, 
whether the court should exercise 
its discretionary jurisdiction. In 
framing the statement of the 
jurisdictional issue, however, the 
attorney should strive to formulate 
a statement of the questions 
presented that will settle both 
questions for the court at once. 
Stated properly, the questions will 
answer themselves by guiding the 
court to each allegedly conflicting 
case or other basis for jurisdiction. 

Rule 9.210 also requires a table of 
citations listing each authority cited 
and the page of the brief on which it 
appears.!5 The citation forms found 
in Rule 9.800 should be employed 
throughout the brief. Although Rule 
9.800 has not been made 
mandatory, correct citation form 
lends an air of erudition to the brief 
while sloppy form, particularly if 
important information is omitted, is 
an indication of inadequate 
research. Failure to include the 
proper volume and page numbers, 
court of decision, date of decision, 
and subsequent history puts an 
unnecessary burden on the court. If 
the allegedly conflicting cases 
cannot be located, the petition will 
likely be denied. 

The last section of the brief 
preceding the argument is the 
statement of the case and of the 
facts.'6 It assists the court in 
understanding the underlying 
controversy and making the 
ultimate determination; whether a 
basis for accepting jurisdiction 
exists. The facts always should be 
supported by references to the 
record. 


The Jurisdictional Argument 


Most attorneys appearing before 
the court have taken time to master 
the rudiments of the court’s 
jurisdiction. Perhaps to justify this 
effort, the proud but misguided 
student of article V jurisdiction will 
use the first page or two of his brief 
to remind the court of the 
constitutional basis of its 
jurisdiction and to discuss cases 
dealing with that jurisdiction with 
which the court is all too familiar. 
This is an unfortunate waste of 
effort. Instead of using the 
invaluable first few moments of 


judicial attention to focus the court 
on the asserted jurisdictional 
ground, counsel distracts the court 
with the repetitious citation of 
familiar cases and rules. The sole 
function of the jurisdictional brief is 
to persuade the court that a 
particular case is within its 
constitutional grant of jurisdiction. 
The wise advocate therefore will 
begin the brief with argument 
about his particular case, secure in 
the knowledge that the justices are 
quite conversant with the court’s 
jurisdictional rules. 

In stating the jurisdictional 
argument, be brief. Argue each 
point as concisely as possible and 
move to the next, keeping in mind 
the short span of judicial attention 
the brief will receive. Cite only the 
necessary cases. String citations 
place an unnecessary burden on the 
court and if some of the cited cases 
do not clearly support the 
the jurisdictional agreement the 
entire brief will be weakened. If 
many cases are pertinent, pick the 
best ones to cite and discuss. The 
superior jurisdictional briefs we 
have read were those in which the 
basis of the court’s jurisdiction was 
clearly illuminated rather than 
obscured by a salvo of citations and 
verbiage. 

Another frequently observed 
fault is argument of the merits of the 
case. Not only do the appellate rules 
explicitly forbid this; it is unwise 
because it obscures the 
jurisdictional point.!7 The Supreme 
Court’s function is to harmonize 
Florida law, so tell the justices why 
the instant case must be reviewed in 
order to preserve that harmony and 
resolve decisional conflicts. Do not 
give the court the impression that 
the petitioner merely seeks a second 
appeal. 

If jurisdiction exists because of a 
conflict of decisions, begin by 
making it clear how the instant 
decision conflicts with others. 
Stated simply, one decision may 
conflict with another in three 
possible ways: (1) by announcing a 
conflicting rule of law; (2) by 
applying the same rule of law to 
yield conflicting results on 
substantially similar facts;!* or (3) 
by misapplying precedent.!® 
Remember that the court is well 
aware of the genesis of these rules: 
recounting their origin in the brief is 
far less important than proving their 
application to the instant case. 
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If the purported conflict consists 
of an announcement of a rule of law 
that conflicts with a rule of law 
announced in another case, the task 
is a simple one. Quote the 
conflicting rules of law, making 
certain that the reader can readily 
locate them in the appendix. Then 
briefly explain why the rules are 
different, illustrating the different 
results that would have been 
obtained if the desired rule had 
been applied. 

A more difficult problem arises if 
a different result occurred despite 
the application of the same rule of 
law to substantially similar facts. 
First, state the rule of law applied, 
referring the reader to its location in 
the record. Then compare the facts 
of the cases to illustrate that a 
similar result should have occurred. 
Finally, confront any factual 
dissimilarities and explain why they 
are insubstantial and do not control. 
This last step is critical because if 
the reader or the respondent 
discovers an untreated factual 
discrepancy, the omission will 
assume a larger significance than it 
may deserve. Confronting the 
weaknesses in your case is not only 
strategically effective, but also 
gains the confidence of the court: an 
invaluable asset both in the instant 
case and in future appeals. 

To contend that the decision 
below involved a misapplication of 
the law, refer the court to the part of 
the appendix where the erroneous 
application can be located. Then 
explain why, in the present case, the 
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rule of law applied by the district 
court was inapplicable. Distinguish 
the case factually from cases in 
which the same rule was correctly 
applied. 

If jurisdiction is sought on the 
ground that the district court 
decision affected a class of 
constitutional or state officers, 
explain to the court what officers 
are affected. Make it clear that the 
affected officers are directly and 
exclusively affected by the decision 
in a manner distinct from the 
decision’s application to all citizens 
of the state.2° 

In the new classes of cases 
requiring jurisdictional briefs, the 
task remains the same. If 
jurisdiction exists because decision 
of a district court of appeal 
expressly declares valid a state 
statute or expressly construes a 
constitution, the brief must 
demonstrate that the validity of the 
statute or the meaning of a 
provision of a constitution was at 
issue and that a statute was 
expressly upheld or a constitution 
expressly construed. The word 
“expressly” in revised article V was 
intended to restrict the court’s 
discretionary jurisdiction to cases in 
which the district court declares a 
statute valid or construes a 
constitution in a written opinion. 
Accordingly, the petitioner’s 
jurisdictional brief must direct the 
court to the portion of the district 
court opinion that treated the 
jurisdictional issue. 


The court will be forging new 
ground in this area of its 
discretionary jurisdiction because 
both categories of decisions 
formerly were directly appealable 
to the Supreme Court. Reference to 
prior case law involving direct 
appeals in cases of this type may be 
helpful, however, in assessing 
whether the district court has 
validated a statute or construed a 
constitution.?! 


Appendix and the 
“Record Proper” 


The appendix, a_ short-form 
record on appeal, should be used to 
maximum advantage. Rule 9.120 
states that a conformed copy of the 
opinion of the district court must be 
appended to the petitioner’s initial 
brief. The commentary to the rule 
notes that in some cases the trial 
court order must also be included. 


As noted above, the 1980 revisions 
to article V of the Florida 
Constitution limit the court’s 
conflict jurisdiction to district court 
decisions that “expressly and 
directly” conflict with other Florida 
appellate decisions. This language 
was meant to halt the practice, 
approved in Foley v. Weaver 
Drugs, Inc.,22 of examining the 
“record proper” of a district court 
decision that merely affirmed 
without opinion a trial court order 


A careful response to 
the petitioner’s brief is 
mandatory because of 
the scope of the court’s 
discretionary juris- 
diction 


to determine whether conflict 
existed. Under the new consti- 
tutional provision, therefore, only 
the district court decision and 
denial of rehearing must be 
included in the appendix to a 
jurisdictional brief. For the 
convenience of the court, also 
attach copies of the cases alleged to 
be in conflict. The use of tabs 
designating the style of the 
allegedly conflicting cases is 
helpful. 


The Respondent 


The preceding comments have 
been directed primarily to the 
attorney for the petitioner. The 
respondent, confronted with a 
skillfully crafted, concise, erudite 
petitioner’s brief faces different 
problems. A careful response is 
mandatory, not just as a matter of 
sound practice and professional 
ethics, but also because of the scope 
of the court’s discretionary 
jurisdiction. The issue in these 
briefs, as we have noted above, is 
jurisdiction alone. Once the court 
has accepted jurisdiction, however, 
it may proceed beyond the point of 
law that serves as a basis for 


THE FLORIDA BAR JOURNAL 


514 


jurisdiction and completely review 
the case on its merits.24 The court’s 
preliminary acceptance of 
jurisdiction, then, may be merely a 
stepping stone to a total review of 
the case. So do not draft a weak 
response merely because the point 
of law upon which jurisdiction is 
founded is not crucial to the case’s 
outcome. 

In conflict cases, the respondent’s 
first step is to determine which of 
the three categories of conflict 
jurisdiction is applicable to the 
petitioner’s case. If the petitioner’s 
brief is well drafted this will be 
obvious. In many cases, however, 
the respondent will find the nature 
of the conflict difficult to 
determine, especially if the 
petitioner unwittingly has alleged 
more than one type of conflict. 

If the announcement of 
conflicting rules of law is asserted, 
ask: Were the allegedly conflicting 
rules actually announced?® The 
petitioner may perceive an 
announcement where none exists. If 
announced, were they mere dicta? 
In Ciongoli v. State®* the court 
recently cast doubt on the prior rule 
that obiter dictum could create 
decisional disharmony sufficient to 
invoke the court’s conflict 
jurisdiction.2” Thus, dicta arguably 
cannot be used to establish conflict 
and the court may be convinced to 
deny jurisdiction on that ground. If 
the allegedly conflicting rules of 
law noted by the petitioner were 
announced, and were not dicta, 
were they actually different rules of 
law? Perhaps the purportedly 
distinct rules of law can be 
reconciled by arguing that a 
difference in language is not a 
difference in substance. 

Should the petitioner allege that a 
different result occurred despite 
the application of the same rule of 
law to substantially similar facts, 
the respondent must determine 
whether the cases applied the same 
rule of law. If so, there is only one 
point of attack: the facts. All cases 
are different, the difference being a 
matter of degree. If the respondent 
can prove that the factual 
differences in the case were 
substantial and justified a different 
result, the petition will be denied. 

If the petitioner alleges a 
misapplication of law, two 
strategies are available. If possible, 
argue that the misapplied rule of 
law was not really applied at all. 


This strategy is available if the 
misapplied rule was merely dicta 
and did not affect the outcome of 
the case, or if the allegedly 
misapplied rule of law consists of a 
case that was cited for a proposition 
other than the proposition that was 
allegedly misapplied. If these 
attacks are unavailable argue that, 
contrary to the petitioner’s 
assertions, the rule was applied 
correctly by the district court. You 
have at least one influential ally in 
this argument: the district court that 
made the decision below. 

If the petitioner has alleged that 
the district court decision expressly 
declared a statute valid or expressly 
construed a constitution, the 
respondent has several avenues of 
attack. 

If possible, demonstrate to the 
court that the district court did not 
expressly — in a written opinion — 
validate a statute or construe a 
constitution. Under the former 
constitution construe meant to 
“explain, define or otherwise 
eliminate existing doubts arising 
from the language or terms of the 
constitutional provisions.”** If the 
district court’s purported 
construction of a constitutional 
provision added nothing to Florida 
or federal constitutional 
jurisprudence, the respondent 
should strongly suggest that no real 
construction of a constitution 
occurred. 

If the district court has expressly 
validated a statute or construed a 
constitution, the respondent should 
focus on the discretionary nature of 
this jurisdictional ground. Not all 
decisions that validate a statute or 
construe a_ constitution require 
Supreme Court review. If the 
challenge to the validity of the 
statute expressly ruled upon by the 
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district court was frivolous — it was 
raised merely as a means of 
invoking the Supreme Court’s 
jurisdiction or the statute has 
recently been approved in another 
case — or if the district court’s 
opinion construing a constitution 
can be sustained on another 
nonconstitutional ground, the case 
may not present an issue requiring 
the attention of the state’s highest 
court. 

Finally, if the court accepts 
jurisdiction, the respondent should 
not concede the jurisdictional point. 
Jurisdiction remains an issue even at 
oral argument, and the court in the 
past has often discharged a writ of 
certiorari as improvidently granted 
if, upon further consideration, no 
jurisdictional basis was apparent.?9 


Conclusion 


Although it is difficult and 
perhaps controversial to estimate 
how often jurisdiction is denied due 
to the errors and omissions of 
counsel, we believe that it has 
happened too frequently. We hope 
that these few suggestions will serve 
to improve this aspect of practice 
before Florida’s Supreme Court. 5 


! The pertinent portions of the revisions to 
art. V, §3(b) read: 

“(b) Jurispiction. — The supreme court: 

“(3) May review any decision of a 
district court of appeal that expressly 
declares valid a state statute, or that 
expressly construes a provision of the state or 
federal constitution, or that expressly affects 
a class of constitutional or state officers, or 
that expressly and directly conflicts with a 
decision of another district court of appeal or 
of the supreme court on the same question of 
law. 

“(4) May review any decision of a 
district court of appeal that passes upon a 
question certified by it to be of great public 
importance, or that is certified by it to be in 
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JURISDICTION 


direct conflict with a decision of another 
district court of appeal.” 
Former art. V, §3(b)(3), provided: 

“(b) Jurispicrion. — The supreme court: 

“(3) May review by certiorari any 
decision of a district court of appeal that 
affects a class of constitutional or state 
officers, that passes upon a question certified 
by a district court of appeal to be of great 
public interest, or that is in direct conflict 
with a decision of any district court of 
appeal or of the supreme court on the same 
question of law, and any interlocutory order 
passing upon a matter which upon final 
judgment would be directly appealable to 
the supreme court; and may issue writs of 
certiorari to commissions established by 
general law having statewide jurisdiction.” 


The revision retains conflict jurisdiction, but 
does away with conflict between a per 
curiam a‘firmance and other decisions 
through i‘; requirement that the decision 
“expressly and directly” conflict with other 
decisions. An interesting addition to the 
court’s jurisdiction is in subsection (4), which 
allows the district court to certify that its 
decision is in direct conflict with decisions of 
other district courts of appeal or the 
Supreme Court. The revision eliminates 
intra-district conflict, which may now be 
resolved by an en banc panel of the district 
court. Fra. R. App. P. 9.331 (effective 
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January 1, 1980). Several authors attempted 
to delineate the court’s certiorari jurisdiction 
under former art. V, §3(b)(3). 

2 Several articles examining the court's 
certiorari jurisdiction under the former 
provisions of art. V retain some vitality. See 
generally Anderson, Four Unwritten Rules 
of Appellate Procedure, 51 Fia. B. J. 88 
(1977); Commentary, Establishing New 
Criteria for Conflict Certiorari in Per 
Curiam District Court Decisions: A First 
Step Toward a Definition of Power, 29 U. 
Fra. L. Rev. 335 (1977); Note, Conflict 
Certiorari Jurisdiction of the Supreme Court 
of Florida: The “Record Proper,” 3 Fua. St. 
L. Rev. 409 (1975). Comment, Conflict 
Certiorari: Is the Supreme Court of Florida 
Following Its Constitutional Mandate? 32 U. 
Miami L. Rev. 952 (1974). 

3 See generally, J. APPLEMAN, PERSUASION 
IN BrieF Waitinc (1960); F. WEINER, BRIEFING 
AND ARGUING FEDERAL APPEALS, 37-274 
(1961); J. APPLEMAN, SUCCESSFUL APPELLATE 
TECHNIQUES, 553-991 (1953). 

4 Report of the Supreme Court 
Commission on Florida Appellate Structure, 
reprinted in 53 Fta. B. J. 274 (1979). 

51979 Report on the Florida Judiciary 
submitted by Chief Justice Arthur J. 
England, Jr., to the Florida Legislature, 
April, 1979, reprinted in 53 Fra. B. J. 296 
(1979). 

6 177 So.2d 221 (Fla. 1965). 

7 R. App. P. 9.331. 

Fira. R. App. P. 9.120(d). The 
amendments to the rules were adopted in In 
re Emergency Amendment to Rules of 
Appellate Procedure, So.2d 
(Fla. 1980). 

® Fia. Const. art. V, §3(a). The court has 
released its Manual of Internal Operating 
Procedures, which is reprinted in FLA. RULES 
oF Cr. at 883 (West 1979). We have relied on 
our personal knowledge of the process to 
update and add to the material which 
appears in the manual. 

10 Fra. R. App. P. 9.120(d). Therefore, 
jurisdictional briefs are required if review of 
a district court decision is sought on any of 
the following four grounds: (1) that the 
decision expressly declares valid a state 
statute, (2) that the decision expressly 
construes a provision of the state or federal 
constitution, (3) that the decision expressly 
affects a class of constitutional or state 
officers, or (4) that the decision expressly 
and directly conflicts with a decision of 
another district court or the supreme court 
on the same point of law. 

| Fra. R. App. P. 9.120(d). The court’s 
jurisdiction is invoked by the filing of two 
copies of a notice of invocation of its 
discretionary jurisdiction with the clerk of 
the district court within 30 days of rendition 
of the order to be reviewed. Id 9.120(b). A 
suggested form for the notice appears in 
Rule 9.900. The required contents are the 
same as for a notice of appeal. Id. 9.120(c); 
9.110(d). The attorney should note the 
following definitions: 

“Rendition (of an order): the filing of a 
signed, written order with the clerk of the 
lower tribunal. Where there has been filed in 
the lower tribunal an authorized and timely 
motion for new trial or rehearing, to alter or 
amend, for judgment in accordance with 
prior motion for directed verdict, 
notwithstanding verdict, in arrest of 
judgment, or a challenge to the verdict, the 
order shall not be deemed rendered until 


disposition thereof.” 


R. App. P. 9.020(g). 

“Filing. Filing may be accomplished by 
filing with the clerk; provided that a justice 
or judge may accept the documents for 
filing, and shall note the filing date and 
forthwith transmit them to the office of the 
clerk. 

“Service. All original papers shall be filed 
either before service or immediately 
thereafter. A copy of all documents filed 
pursuant to these rules shall, before filing or 
immediately thereafter, be served on each of 
the parties. In the event the parties are so 
numerous that this requirement is onerous, 
the court on motion may limit the number of 
copies to be served.” 


Id. 9.420(a), (b). 

“It should be noted that except for the 
notices or petitions which invoke 
jurisdiction, these rules generally provide for 
service by a certain time rather than filing. 
Under this provision filing must be done 
prior to service or immediately thereafter.” 


Id. (Committee Notes). 


12 Td. 9.210(h) (3). 

13 Td. 9.210(a)(5). 

'4 Td. 9.210(b)(1). 

5 Id. 9.210(b) (2). 

16 Td. 9.210(b)(3). 

'T The rules allow a brief statement of why 
the court should exercise its discretion 
should conflict be proved. Fra. R. App. P. 
9.120 (Committee Notes). 

18 The first two categories were born in 
Nielsen v. City of Sarasota, 117 So.2d 731 
(Fla. 1960). 

19 McBurnette v. Playground Equip. Corp., 
137 So.2d 563 (Fla. 1962). 

20 See Spradley v. State, 293 So.2d 697 (Fla. 
174). See generally Borgognoni & Keane, 
Practice Before the Supreme Court of 
Florida: A Practical Analysis, 8 STETSON L. 
Rev. 318, 339-40 (1979). 

21 See generally Borgognoni and Keane, 
supra note 20, at 330-36. 

22-177 So.2d 221 (Fla. 1965). For a synopsis 
of the constitutional revisions, see note 1, 
supra. 

23 Despite the deletion of the words “by 
certiorari” from the constitution and the 
reference in the appellate rules to 
“discretionary” jurisdiction, “petitioner” and 
“respondent” are still the appropriate 
designations of the parties to a discretionary 
review proceeding. Fra. R. App. pP. 
9.020(f) (3), (4). 

24 Bould v. Touchette, 349 So.2d 1181, 1183 
(Fla. 1977); Negron v. State, 306 So.2d 104, 
107 (Fla. 1974). 

25 The announcement may be implied. 
Westerman v. Shell’s City, Inc., 265 So.2d 43 
(Fla. 1977). 

26 337 So.2d 780 (Fla. 1976). 

27 See Hawkins,v. William, 200 So.2d 800 
(Fla. 1967); Sunad, Inc. v. City of Sarasota 
122 So.2d 611 (Fla. 1960). The requirement 
of the 1980 revisions to art. V that the 
decision “expressly” conflict with other 
Florida appellate decisions is meant to 
require a written opinion and should not 
affect the determination of whether dicta 
can create conflict. See note 1, supra. 

28 Armstrong v. City of Tampa, 106 So.2d 
407, 409 (Fla. 1958). See Ogle v. Pepin, 273 
So.2d 391 (Fla. 1973). 

29 E.g., Corn v. Department of Legal 
Affairs, 368 So.2d 591, 592 (Fla. 1979); Lake 
v. Lake, 103 So.2d 639, 643 (Fla. 1958). 
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Law Schools: 
Instruments 

of Education 

or Tools of 

Economic 
Preference? 


By Joseph W. Little 


About five years ago the deans of Florida’s law schools 
and the leaders of The Florida Bar hit upon the idea of 
annually convening the leaders of the Bar, the deans, some 
teachers and other concerned people to talk 
about legal education. The general goal was to open a 
channel of communication between the Bar and the law 
schools and break down some of the fearful suspicions 
each tends to hold of the other. The first several conclaves 
concentrated on finding ways to augment the financial 
support being given law schools from nontuition sources, 
especially the Florida Legislature. It is true beyond cavil 
that the public law schools — those at the University of 
Florida and Florida State University — have 
indeed received renewed support from the 
legislature in the ensuing years, and it is well known 
that Bar leaders stood foursquare with the deans 
and academic administrators in 
making a case for it. 


(Continued on page 520 ) 


Joseph W. Little is a professor of law at 
the University of Florida and served as 
chairman of the recent Academic 
Conclave there. He received the J.D. 
degree from the University of Michigan 
and was admitted to The Florida Bar in 
1967. 
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Nevertheless, it is also true that 
the state’s three private law schools 
— Miami, Nova and Stetson — 
received little, if any, benefit from 
this particular line of Bar support, 
and the deans of some of those 
schools rightly enough began to 
question the value to them of the 
conclave. Moreover, during the 
same period many noneconomic 
external forces have been 
intervening in the management of 
law schools to such an extent that 
they threaten to deteriorate the 
performance of academic tasks 
unless outside help can help relieve 
the suffocating regulatory blanket. 
Thus, although the decision was 
reached in fitful iterative steps and 
not by predesign, the 1980 
Conclave Committee developed a 
program that would expose some of 
these forces to examination and 
debate. 

The Florida Bar News of April 
15, 1980, identified the principal 
conclave speakers and _ briefly 
summarized their main points and 
those made by other participants. 
This article is not merely a more 
complete report of what was said 
but is instead an article about the 
substance of the conclave. 
Throughout, I have borrowed 
freely from the ideas expressed at 
the conclave, always giving 
appropriate credit and sometimes 
criticizing, but I have also freely 
expressed my own views on several 
subjects. No other member of the 
committee is responsible for what I 
say here. 


In retrospect, it seems clear that 
the conclave was really about the 
essential identity of law schools 
(and to a lesser extent, all of higher 
education.) Are they instruments of 
education, primarily under the 
stewardship of academic 
institutions? Or, are they tools of 
economic preference under the 
control of no dominant force but 
pulled first one way and then 
another by the Bar, by the courts, 
by the students and by 
bureaucracies and causes 
promoting various special 
interests? These issues seem to me 
to be the most elemental to be faced 
by legal education anytime soon. 

What is law school all about, 
anyway? This is a question too few 
lawyers, law students and even law 
teachers spend much time trying to 
answer. Those who do, come up 
with a variety of answers, each 
quite potent in its effect on how law 
schools will be operated if it is 
chosen as the answer to the 
question. A simon pure academician 
might say, “Law school is an 
academic experience, training the 
minds of students in legal 
philosophies, modes of thought, 
and doctrine. So called practical 
training is important only insofar as 
it facilitates the learning of legal 
theory.” 


By contrast, a total pragmatist 
might say, “Law school is 
professional training for teaching 
would-be lawyers the doctrines, 
modes of analysis and skills needed 
to function successfully as 
practitioners. Academic learning is 
important only insofar as_ it 
prepares students for practice.” 


Then, the voice of the social 
realist might say, “Law school is a 
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key to economic affluence and 


political power and _ prepares 
graduates to take charge of the 
power centers of our culture. 
Academic and professional 
education are important only 
insofar as they successfully prepare 
students to perform in this role.” 
And, finally, a chorus of voices 
might sing out a medley, mixing 
portions of these competing points 
of view into a blend that seems just 
right to the particular person. 
Where lies the truth? 

I suppose that this question has 
always confronted law schools to 
some degree, but it cannot be 
gainsaid that the teapot has really 
been brought to a boil in the past 
decade. A multitude of factors can 
be held to account. One is the sheer 
growth in the size of the bar, rising 
from about 210,000 nationwide in 
1960 to about 487,000 in 1978. Then, 
too, the regulatory role of 
government — the cat-out-of-the- 
bag that every politician decries but 
none does anything about — 
continues its burgeoning growth. 
More government means more 
lawyers. This growth has 
been mirrored by dramatic 
increases in the numbers of law 
students, admittees to the bar and 
even law schools. 

The average age and experience 
of Bar members has dropped 
precipitously and the old-boy ways 
of initiating new lawyers into the 
practice have been swamped into 
ineffectiveness without finding 
new means to replace them. 
Younger lawyers are appearing in 
court with less on-the-job training 
than before and more lawyers 
(whether young or old) are finding 
themselves appearing before 
grievance committees. Finally, it is 
said that law firms no longer are 
satisfied to pay fresh law graduates 
the high salaries they now receive if 
they are not fully ready to practice 
law. If this is a correct report, it 
appears that the firms want 
someone else to pay for the “how- 
to-do-it” learning time. In the old 
days, the young lawyers paid the 
freight by receiving peanuts for 
their labor while they broke into 
practice. Competition forced the 
costs onto the firms and, 
presumably, their clients. 
Transferring the on-the-job training 
role again, this time to law schools, 
will shift the costs back to the 
students in part but largely to the 
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taxpayers in the case of public law 
schools. 

Drastic changes of this sort can 
manifest themselves in a number of 
ways. Social planners contend that 
they should be anticipated and 
planned for, leaving little to chance. 
In this instance, that did not 
happen. Instead, these forces of 
change realized themselves in Chief 
Justice Warren Burger’s mind as 
signs of growing incompetence 
among lawyers. That began the ball 


Law school is an 
academic experience... 
professional training ... 
a key to economic and 
political power ... 
Where lies the truth? 


rolling. With a dearth of factual 
proof, the word was out around the 
land — that lawyers are 
incompetent, especially in 
courtroom performances and in 
professional ethics. This revelation 
happened to appear at the peak of 
stridency among student activists, 
demanding relevance in _ their 
education and finding it in the form 
of more practice oriented 
endeavors, such as clinic courses, 
student practice rules and the like. 
Perhaps it was this fact that led the 
reformers to say in effect, “If we 
lawyers are incompetent, let’s do 
something about it by straightening 
them out,” where them is the crop 
of new lawyers on-coming from the 
law schools. Had the reaction been, 
“Let’s do something about us,” the 
impact upon law schools might 
have been different. 


Money for CLE but 
Little to Law Schools 


In candor, I must acknowledge 
that bars across the land, and 
especially The Florida Bar, have 
committed vast resources to 
continuing legal education. But, 
here is the rub; whereas, vast sums 


of new money are being committed 
to CLE, relatively little new money 
is being made available to law 
schools to accomplish the new tasks 
being thrust upon them. These 
range from proposals of mandated 
curricula (as has been virtually 
required by the supreme courts of 
two states, thus, stimulating the 
Conclave Committee to examine 
the question, “Who thinks they 
ought to set curriculums?”) to 
demands that every law student be 
afforded specified clinical and trial 
practice experiences. Many 
students support these demands 
because of their patent “relevance” 
to law practice and the relief they 
afford from traditional modes of 
legal education. 

As beneficial as these programs 
may seem, they severe 
difficulties for law schools. Perhaps 
the greatest is financial; so-called 
clinical education is very costly by 
contrast to traditional classroom 
instruction and neither the students, 
nor the Bar, nor the taxpayers are 
clamoring to throw vast amounts of 
new money into law school coffers. 

If anyone winds up doing it, the 
taxpayers probably will. But why 
should they? Cornell Dean Roger 
C. Cramton warned the conclave 
that taxing ordinary people to pay 
for practical training for fledgling 
lawyers is a perverse fiscal policy 
for the public to promote. 
Subsidizing legal education and 
scholarship in an academic sense of 
promoting a system of justice and 
developing new ideas is one thing; 
subsidizing young lawyers in 
learning how to practice their 
profession is quite another. In my 
opinion it is regressive taxation to 
the extreme. 


Two Models for Practicum 


Putting that concern aside, 
however, one may ask what will 
happen to law schools if great 
demands for new forms of practical 
training are put upon them without 
commensurately increasing the 
funding? The answer is_ that 
something will give; some part of 
the core of traditional legal 
education will crumble. That might 
not be all bad. After all, for years 
many law students have suffered 
ennui in the third year. Curing that 
would be beneficial. In my opinion, 
however, rather than merely 
converting the third year to 
practicum, the decisionmakers 
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should consider at least two 
alternatives. One would be to scrap 
the third year as a degree 
requirement, and_ substitute a 
concentrated practicum program 
of the type John Germany’s 
committee has proposed. It could 
be placed under the auspices of the 
law schools, CLE or even the 
community colleges. A second 
proposal would be to enliven the 
academic content of the third year 
and impose some version of the 
Germany plan between graduation 
and Bar admission. In the second 
model, I would not abandon the 
clinic and practicum courses now 
being offered, because I believe 
they provide a valuable bridge 
between academia and the 
profession, but I would never make 
them a condition of graduation. 
Nor would I allow them to erode 
the core of the academic 
curriculum. In this respect Chief 
Justice Arthur J. England, Jr., urged 
that we not look narrowly at law 
schools as a place where 
practitioners are to be trained. 
Instead, he urged that we view 
them as places for imparting 
training in law to people who will 
then go forth to labor in many 
occupations. 

In moving away from this 
subject, I will comment briefly ona 
proposal made by former Florida 
Dean J. R. Julin that a law faculty be 
organized to operate a_ fee- 
generating law firm as an essential 
part of its mission. I believe his 
primary desire is to find a way for 
good teachers to earn enough 
money in teaching to keep them 
from “defecting” to practice. The 
plan would also introduce law 
students directly into the practice. 
Medical clinical practice in 
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teaching hospitals by medical 
teachers provides the model. 
Conceptually, the model makes 
some sense if one thinks of it as a 
moneymaking concession that pays 
its own way while subsidizing the 
primary academic mission of the 
institution, like, say, a Coke 
machine in the student lounge. On 
the other hand, if one assumes that 
all law teachers will also be fee- 
generating members of the “law 
firm,” then the plan does too much. 
In short, it simply destroys the 
academic base of legal education. 

I believe that most legal 
educators have entered academia 
rather than the practicing 
profession as a matter of conscious 
choice. Many would be successful 
lawyers, and some probably would 
not. I also believe that most have 
chosen academia neither for money 
nor for love of indolence, but 
because teaching and engaging in 
scholarly research, contemplation 
and writing better fit their 
emotional temperaments and 
mental capacities. Requiring all to 
be practitioners would grossly 
change the nature of the process, 
casting many current teachers aside 
and bringing in a different breed. 
While I am firmly convinced that 
many practitioners are fine teachers 
(after all, many of us teachers 
started as practitioners), I 
nevertheless am also convinced 
that supplanting the remaining 
academic core of law schools witha 
totally practice-oriented base 
would be bad for the law and 
should be shunned. 

Law schools have been working 
for a century or more to gain true 
academic credentials, moving 
away from the purely practical law 
office reading of times gone by. 
This proposal smacks of turning 
back the clock of progress, albeit 
with the neat economic trick of 
having transferred the primary cost 
of “reading” from the pocketbooks 
of the readers and the bar to the 
taxpayers, at least as far as public 
schools are concerned. Perhaps 
Association of American Law 
Schools President Jerre S. Williams 
said it best when he warned, “There 
is great danger of a good law 


school’s being reduced to a trade 
school and we want to avoid that.” 


Who Sets the Curricula? 


I was personally pleased to hear 
the comments about who sets 
curricula made by several of the 
lawyers at the conclave. Justice 
Parker Lee MacDonald of the 
Florida Supreme Court said 
unequivocally that the faculties 
ought to set curricula, not the Bar 
and not the courts. He also said that 
the faculties ought not be blind and 
unresponsive to the special needs of 
the profession. Fair enough. Florida 


What happens to 
curricula is the central 
question because it 
goes to the academic 
heart of legal education 


Board of Regents member Dubois 
Ausley of Tallahassee went even 
further. He said, “Whatever you’ve 
been doing, keep on doing it.” I 
believe it fair to say that John 
Germany essentially echoed that 
sentiment. Perhaps that’s why he 
sees his committee’s bridge-the-gap 
proposal as fitting between 
graduation and admission and not 
as an element of a law school 
curriculum. Perhaps the wisest 
counsel was that rendered by Dean 
Cramton. He urged that the law 
schools be given a chance to find 
out whether modern demands 
could be met by law schools 
through the process of academic 
experimentation. If the job can be 
done without diluting the academic 
strengths and traditions of legal 
education, then fine. If not, the task 
ought to be assigned to some other 
institution. 

Although what happens _ to 
curricula is the central question 
because it goes to the academic 
heart of legal education, many non- 
academic forces now place 
demands upon all academic 
institutions that have an indirect but 


significant impact upon academic 
policy and performance. 
Potentially most corrosive are those 
programs that are conceptually 
most laudable; namely, those that 
were initiated to remove obstacles 
to economic opportunities thrown 
up by living prejudices and 
historical incrustations of old ones 
against black people, women and 
members of other economic out- 
groups. Everything is regulated by 
outsiders now: the admission of 
students; the hiring, firing and 
promotion of staff and faculty; and, 
even to some extent academic 
policies. Duke University 
Chancellor Kenneth Pye made a 
point most tellingly by recounting 
the recent episode in which a U.S. 
Department of Labor official took 
it upon himself to sit in law school 
classes in a California school to 
monitor the racist and sexist content 
of the instruction. More recently, 
the University of Florida College of 
Law has been told by an affirmative 
action administrator that the 
pictures in its academic catalogue 
reflect inappropriate racist and 
sexist biases and has démanded the 
school respond as to what it intends 
to do to correct the situation. Apart 
from the most serious question, 
which is how far will we permit 
nameless bureaucrats to pry into the 
small details of how public and 
private institutions get their jobs 
done, is a substantial economic 
concern voiced by Chancellor Pye. 
Just doing the nit-picking 
paperwork to keep the bureaucrats 
at bay costs a lot of money, and it 
comes at the expense of some one or 
some thing. As inflation drives up 
costs, it seems certain that one thing 
that will suffer is the quality of 
academic programs. Perhaps it is 
more important to pay someone to 
worry about the biases conveyed 
by pictures in catalogues than to 
pay someone else to teach a 
substantive course, but it is too bad 
to have the academic decision 
made indirectly by outsiders. 

I am aware, of course, of the 
ready answer to this complaint: “If 
the people in academia would 
eliminate their invidious biases, the 
need for these programs would 
vanish.” Certainly, this attitude lies 
behind the new laws that would 
regulate the standarized testing 
industry, such as produces the Law 
School Aptitude Test and 
standardized bar examinations. 
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These proposals generally call for 
full disclosure of the test questions, 
raw scores, and the like without 
delay. The testing industry 
generally opposes them on grounds 
that test validation would be made 
more difficult and the testing 
process more costly for candidates. 
New York has such a law and at 
least two federal bills are pending. 

Proponents of these bills, such as 
conclave speaker, Florida Professor 
Michael Moorhead, argue in effect 
that full disclosure is an element of 
fairness that cannot be reasonably 
denied. They support their position 
by pointing out examples of biased 
questions that could easily be 
replaced by nonbiased substitutes 
of equal testing value. These 
arguments ring true enough. The 
proponents also point out that the 
performance of various minority 
groups has not improved and may 
even have slipped in the past few 
years. Thus, in times of hot 
competition for law school seats, 
members of some minority groups 
enter by and large only under 
special admission programs. The 
quite wholesome desire is to see 
things changed so that no student 
will face the need for special 
consideration because of 
disadvantages suffered by his class 
and so that all can be admitted 
through the “front door.” This can 
be accomplished in at least two 
ways. One is to provide 
disadvantaged classes with the 
needed primary, secondary, and 
college schooling to enable its 
members to perform up to the 
standard of the population at large. 
That is no mean task, of course, 
given the tradition of discrimin- 
ation, but that goal ought to remain 
as the goal. Until achieved, special 
admissions programs for students 
ought to be continued without 
apologies. (And, in the meantime, 
no one can excuse the use of test 
procedures that are _ inherently 
prejudicial.) 


Eliminate Testing 


A second way to do the job is 
simply to eliminate the tests and 
admit all comers on a first-come- 
first-served or subjective 
basis. If admission criteria based on 
tests of objective performance can 
be outlawed, then a_ primary 
stumbling block to the admission of 
black and other disadvantaged 
students under present admission 


plans would be eliminated. 
Presumably, the chance of front 
door admission would be enhanced 
under a more subjective system. As 
far as I know, no proponent of the 
testing bills has said this, but I can 
assure you that some opponents 
whisper to themselves that this 
indeed is their goal. If that be true, 
then it is not nearly so salutary as the 
enunciated goals of full disclosure, 
fairness and elimination of bias. 
The anti-objective testing 
movement is tinged with irony. For 
some time, the testing industry and 
law schools have sought ways to 


One way to _ avoid 
discrimination is 
simply to eliminate the 
tests and admit all 
comers to law school 
on a first-come-first- 
served basis 


process admission applications 
almost without touching them with 
human hands. This drive to sanitize 
the process has not been powered 
by the belief that mechanistic 
processes are superior to human 
judgment in selecting who gets to 
go to law school. Indeed, the 
contrary is true; human judgment 
has been deliberately sacrificed 
upon the alter of objectivity to 
remove the operation of 
impermissible human biases such as 
political manipulation and racial, 
ethnic or gender prejudices. (As far 
as I know, no law school relies 
solely on objective parameters in 
filling all seats in their classes, but I 
believe that many do so for filling 
most seats.) Outlawing objective 


tests would not simply permit a 
return to the unwatched subjective 
selection processes of yore. Instead, 
the elaborate bureaucratic 
monitoring systems now in effect — 
such as the one that scrutinizes 
pictures in law school catalogues — 
would assure that out-groups would 
get no less than a fair shake, 
probably on the basis of pro- 
portionate population repre- 
sentation, and maybe an extra 
nudge for affirmative action. The 
composition of student bodies and 
ultimately the Bar would change, 
maybe for better and maybe for 
worse. Even without such a change, 
these compositions can shift. For 
example, they are now being 
rapidly feminized as a result of free 
choice. The point is that changes of 
this sort may be brought about not 
as a result of academic policy and 
not even as a matter of direct 
legislative policy. Instead, 
legislative mandates running 
primarily to require official color 
and gender blindness are being 
used by bureaucrats to produce 
results with hues and sexes in 
proportions as they think they 
ought to be. In voicing my 
opposition to this, I like to hark 
back to this remark from that 
undaunted liberal, the late Justice 
William O. Douglas: 


The State . . . may not proceed by racial 
classification to force strict population 
equivalences for every group in every 
occupation, overriding individual 
preferences. The Equal Protection Clause 
commands the elimination of racial barriers 
not their creation in order to satisfy our 
theory as to how society ought to be 
organized. 


Laws Impose Costs 


Programs designed to eliminate 
barriers to the unprejudiced 
distribution of economic 
opportunities are not the only ones 
cutting into the capability of law 
schools to function. Chancellor Pye 
cited the Fair Labor Standards and 
Occupational Safety and Health 
Acts as two others that impose 
mammoth costs. Needless to say, 
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almost every businessman and 
many lawyers would vouch for his 
point. Yet, I for one, will speak in 
behalf of these laws just as I speak in 
behalf of anti-discrimination 
measures, as long as the enforcers 
adhere to the central thrust of the 
legislation. It is the overzealous 
applications to minute, insignificant 
details that raise the most hostility 
and impose the most cost. In sum, it 
is not the laws themselves, but the 
underregulation of the bureaucrats 
that poses the greatest threat to the 
law schools. 

Yet, sometimes it is the laws 
themselves that create useless 
trouble. An on-going episode at the 
University of Florida College of 
Law makes the point. The faculty is 
trying to choose law school dean 
candidates to recommend to the 
central administration. The 
University deems the preliminary 
selection process done by a law 
school committee to be confidential 
so as to protect the privacy of the 


candidates and to permit free 
discussion within the committee. 
Challenging this, a student 
newspaper brought suit against the 
committee demanding that the 
process be opened under Florida’s 
open-government law. A 
temporary restraining order issued 
and the committee sought to 
proceed by notifying nominees that 
all deliberations would thereafter 
be conducted publicly. Contrary to 
repeated journalistic assertions that 
“opening up” does not hinder the 
process, several attractive 
nominees withdrew and _ others 
simply ignored the letters asking 
permission to proceed in the open. 
The search process nearly ground 
to a halt and several committee 
members steadfastly refused to 
discuss candidates publicly. No one 
has yet explained what public 
purpose is served by refusing to 
afford confidentiality to the 
candidates and the committee. In 
the meantime, this episode depicts 
the sort of outside tune-calling that 
modern law schools must dance to 
as they try to perform the functions 
that have historically been done 
reasonably well without outside 
help. 
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Perhaps an episode recounted by 
Jerre S. Williams embodies the 
ultimate dilemma posed to law 
schools by outside legal forces. One 
unnamed law school found itself 
defending two law suits at the same 
time; one brought by an aspiring 
student who was denied admission 
because of inadequate academic 
credentials and a second by a failed 
student who claimed that a person 
with his poor preparation should 
never have been admitted. Suits 
such as these force law schools to 
seek refuge behind objective 
criteria at the very same time that 
other forces seek to do away with 
them. 


Not everyone looks at these 
developments in the same 
jaundiced way that I do. For 
example, Florida Representative 
George Sheldon said in effect that 
as long as citizens continue to amass 
themselves into loudly heard 
voices, the legislature is going to 
keep right on legislating to make 
sure that economic prizes are 
passed around fairly. The difficulty 
with this position is the concern that 
“fairly” in this sense has come to 
mean ina way that suits the interests 
of the loud voices. Former 
Chancellor Robert B. Mautz also 
had a slightly different response. 
He expressed the view that over 
regulation can be tolerated as long 
as it does not trench upon what 
actually goes on in the classroom. 
Contrary to Mautz’s view, it seems 
to me that monitoring classroom 
instruction and academic 
catalogues for sexist and racist 
content is going a long way toward 
eroding immunity. And, con- 
fronting it head-on are the bills now 
springing up in the Florida 
Legislature and elsewhere that 
would require public schools to 
teach some special brand of 
evolution or anything else. 


In this distillation of the 1980 
Academic Conclave, I must caution 
the reader I have taken unbridled 
license in building on what was said 
to emphasize what I see as the real 
challenge facing legal education. In 
short, it is whether the law schools 
will be permitted to retain their 
primary role as instruments of 
education rather than be forced to 
subordinate that role to various 
theories of economic preference or 
to satisfy the goals of faceless social 
planners. o 
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By James S. Wershow 


An Update— 


Legal Implications of Water 


Be 
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and_ well-coordinated regulation 
and management of Florida’s water 
resources cannot be over- 
emphasized, for this is the key to 
Florida’s future economic growth. 
Water is an irreplaceable element, 
essential to agriculture, industry, 
commerce, the preservation of our 
natural environment and 
residential-domestic use. Florida 
has been blessed with its many fresh 
water resources. However, 
increases in demands for water 
coupled with a diminishing water 
supply have led to conflicts among 
the many competing interests for 
Florida’s water.! 

The important function of 
reconciling these competing 
interests and properly allocating 
Florida’s water resources lies with 
the water management districts and 
the Department of Environmental 
Regulation. These agencies have 
the power to determine “who gets 
the water” in the pending water 
war and, thus, in effect can impede 
or stimulate Florida’s growth. 

In recognition of the need for 
centralized control of the state’s 
many environmental programs 
including management of Florida’s 
water resources,? the legislature 
created the Department of 
Environmental Regulation as 
primary permitting agency to 
oversee and implement the state’s 
environmental and water 
management programs.‘ The 
multiplicity of agencies which 
previously administered the various 
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environmental projects were 
eliminated and their functions were 
transferred to the DER Of 
significance, for example, was the 
transfer of the powers and 
responsibilities of the Department 
of Pollution Control to the then 
newly created Department of 
Environmental Regulation.® As its 
name suggests, the Department of 
Pollution Control had the “power 
and duty to control and prohibit 
pollution [of air] and water... 
and to achieve this purpose the 
Department was to cevelop long 
range plans to provide for air and 
water quality control.’ Chapter 403 
of the Florida Statutes has entrusted 
DER with these water quality 
control responsibilities,? formerly 
held by the Department of 
Pollution Control. These transfers 
essentially centralized water 
quality regulation and management 
in the DER.'® 

The DER expressly continues to 
assume these water management 
duties as enunciated in the 
Department’s “Framework for 
Water Quality Management” which 
incorporates water analysis, 
planning and management and 
regulation.'' The regulation of 
water quality is accomplished 
mainly through the permitting 
process; hopeful users of Florida’s 
waters, other than domestic users, 
must satisfy the Department's 
water quality standards in order to 
obtain a permit.'? It is at this point, 
the permitting process, where there 
lies potential conflict and overlap 


between the DER and the Water 
Management Districts. This is 
because, although the DER has 
principal responsibility for water 
quality control,’ the DER _ has 
delegated some of its power to the 
water management districts 
pursuant to statutory authority’ 
and, consequently, overlap and 
confusion have ensued—primarily 
in the area of water quality 
regulation. 


Power Delegated to Districts 


Recognizing that the state's 
particularized water needs and 
problems will vary from region to 
region, the legislature directed that 
the DER delegate its power “to the 
greatest extent practicable” to the 
governing boards of the water 
management districts.'5 This 
general authorization of delegation 
of power from the DER to the 
districts is not conditioned upon the 
district demonstrating any level of 
technical or financial capability.'® 
As such, it appears that the. 
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Department has the authority to 
delegate its power immediately. 
Before its water management 
duties under F.S. Chapter 373 were 
also transferred to the DER,!’ the 
Department of Natural Resources, 
pursuant to §373.016 authorized the 
water management districts to 
exercise the powers and duties 
enumerated in §373.103.'8 The 
significance of this delegation is 
that it gave the districts the 
authority to enact permitting 
systems for consumptive use (Part 
II of Act); regulation of wells (Part 
III of Act); and management and 
storage of surface waters (Part IV 


of Act ).!9 
In the same document of 
delegation, however, the 


Department seems to retract from 
its position somewhat for it also 
provides: 
It is recognized in making these delegations 
of authority that the Department will 
continue to exercise general supervisory 
authority over these Districts, and that the 
Department shall review, and may rescind 
or modify the policies, rules, regulations and 
orders of such Districts as provided by law to 
insure compliance with the provisions and 
purposes of the Act.%° 

If the Department retains 
supervisory authority and_ the 
power to review and rescind or 
modify any policies or rules 
adopted by the districts, what 
exactly is the practical significance 
of the delegation? Is the delegation 
of authority to the water 
management districts illusory? 
Obviously one of the problems is 
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that of interpretation. The 
delegatory language is ambiguous 
and arguably contradictory; it is 
also exemplary of the confusion and 
overlapping involved between the 
DER and the water management 
districts. 

The general provision for 
delegation of authority contained in 
Chapter 373 does not apply to 
water quality regulation.2! The 
DER is authorized to delegate its 
water quality duties and functions 
to the districts under F.S. 
$403.812.%2 It is interesting to note 
that while Chapter 373’s delegatory 
provision is worded in uncon- 
ditional terms,”° the delegation of 
water quality functions under 
§403.812 is contingent upon the 
determination that a district has the 
financial and technical capability 
necessary to carry out such 
functions.24 Furthermore, §403.812 
provides that “any such delegated 
powers will be carried out in 
accordance with the rules and 
regulations of the department and 
shall follow uniform procedures 
established by the Division of 
Environmental Permitting.” The 
conditional language from which 
the delegation of water quality is 
authorized is perhaps reflective of 
the legislature’s own recognition of 
the extreme importance of 
maintaining water quality, and its 
intention to afford special 
protection for this function. 

Thus it is apparent that the DER 
is to delegate its water quality 
duties and functions to the districts 
only when they are financially and 
technically capable of undertaking 
this task.26 Generally, the districts 
use water quantity?’ criteria in 
evaluating permit applications. 
However, language contained in 
rules adopted by the various water 
management districts indicates that 
water quality criteria is also 
implemented by the districts in 
their respective permitting 
programs. It is not apparent 
whether the districts have actually 
been issued such authority or 
whether they have assumed such 
functions on their own.2® Nor is it 
apparent that an actual 
determination of the districts’ 
capability, as statutorily 
required,*® has been made. 

The intent of the legislature was 
to designate primary water 
management responsibilities to the 
DER, but to allow for delegation of 


general duties to the districts to 
account for variances in local water 
needs and problems. [lowever, the 
DER was to retain control over 
quality regulation, and this function 
was to be delegated to the districts 
only after a determination was 
made that the district had the 
technical and financial capacity to 
undertake this function. Yet in 
carrying out the general functions 
which have been delegated to 
them, the districts have also 
assumed water quality regulation 
by implementing “quality” 
requirements in their permitting 
process. This exercise of water 
quality regulation by the districts is 
apparently being undertaken 
without delegated authority from 
the DER, and thus presents an area 
of potential overlapping into the 
DER’s express jurisdiction over 
water quality control.?! 


Broad Language Leads to 
Conflicts 


Specific examples may help 
illustrate the potential and actual 
conflicts which ensue when the 
districts’ “quantity” regulation 
extends into the DER’s “quality” 
regulation: 

The St. Johns River and South Florida Water 


Management Districts have adopted a 
broadly phrased provision which states: 


“The Board shall impose on such permits any 
reasonable conditions which are necessary 
for the conservation, protection, 
management and control of waters in the 
District.” 


This broad language could 
conceivably extend to water quality 
control. 

In conjunction with its regulation 
of wells, the Suwannee River Water 
Management District requires a 
statement of microbiological data 
of any fluid to be stored or disposed 
in such well. And confirmation of 
the permit is conditioned upon 
district inspection to ascertain that 
the well can be used in such a 
manner so as to not cause 
pollution. 

As a requirement for obtaining a 
permit for “use of project works,” 
the South Florida Water 
Management District provides that 
the permittee is obligated “To 
assure that discharges of water are, 
at a minimum of such quality that 
will not degrade the quality of the 
receiving body or will meet the 
standards of the DER... whichever 
is higher. . . 
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The Southwest Florida Water 
Management District provides for 
the taking of inventory of wells in 
dangerously overdeveloped areas 
to check for “salt water intrusion, 
pollution, or other contamin- 
ation.” In addition, following the 
declaration of a water use caution 
area, the governing board may 
prepare provisions . . . ” to protect 
against salt water intrusion or other 
deterioration of quality. ...”% 

The districts have assumed the 
authority to regulate water quality 
in the granting of consumptive use 
permits, surface water permits, 
well operation permits, project 


The water quantity/ 
quality dichotomy 
between DER and 
water management 
districts remains 
unreconciled 


works permits, and in the regulation 
of areas of water use caution.*? Thus 
the districts’ potential of 
overlapping and conflicting with 
the DER’s designated regulation of 
water quality is not limited to few 
and_ specific instances, but is 
inherent and widespread 
throughout all areas of the water 
management districts’ permitting 
jurisdiction. The unfortunate result 
of this overlapping is that Florida is 
left with a wasteful dual permitting 
system, which has a_ negative 
impact on the management of 
Florida’s water resources. 
Proposals have been made that a 
primary/secondary agency 
relationship be identified between 
the DER and water management 
districts as an approach to resolving 
the present conflict. According to 
the recommendations submitted, 
DER would act asa primary agency 
with exclusive authority in certain 
permitting areas, receiving input 
from the secondary agency, and 
vice-versa in other permitting areas. 
An applicant would apply to the 
primary agency which would 
review the application and obtain 


fhe 
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advice from the secondary agency 
in the event of a jurisdictional 
overlap.** 

This proposed program of 
primary and secondary agencies is a 
viable alternative to the inefficient 
process presently in operation. 
However, despite its promotion by 
interested parties, and the DER,*® 
the proposal has not been imple- 
mented. Although the DER is 
referred to as the “primary agency” 
in some instances, it has delegated 
much of its authority to the water 
management districts. 

Furthermore, some of the 
primary agency proposals have 
been expressly contradicted. For 
example, one of the DER’s initial 
proposals was that the DER would 
act as primary agency in 
applications for public water 
supply systems, where the project 
would require more than a 100,000 
gpd of water.*® Yet, Ch. 16K-2.03 
seems to give the SFWMD 
permitting authority for the same 
thing (within its districts): “. . . the 
Board shall: (a) require a permit for 
any use, diversion or withdrawal of 
waters in the District which exceeds 
100,000 gallons per day.”*! 

In conclusion, the water 
quantity/quality dichotomy 
between the DER and the water 
management districts remains 
unreconciled. The viable 
primary/secondary agency 
proposals which have been 
recommended have not been 
adopted. The dual permitting 
systems with its overlapping conse- 
quences and resulting inefficiency 
persists. 

Part of the problem lies in the fact 
that the statutory language is vague 
and unclear. The new statutory 
standard for water resources 
allocation is “reasonable beneficial 


use.” This is statutorily defined to 
mean “the use of water in such 
quantity as is necessary for 
economic and efficient utilization 
for a purpose and in a manner 
which is both reasonable and 
consistent with the public 
interest.”42 What is “necessary,” 
“reasonable,” and “consistent” is 
defined by each district, and may 
vary from district to district. 
Devoid of legislative guidelines, the 
districts have adopted their own. 
The districts, in essence, are 
“legislating” their own directives, 
rendering the administration of 
permitting plans arbitrary. This 
renders the Water Resources Act*4 
vulnerable to constitutional attack 
on two grounds: (1) although 
permitting plans have been held to 
be constitutional, the adminis- 
tration of such plans may not be 
arbitrary and capricious;* and (2) 
the Florida Constitution prohibits 
delegation of legislative power to 
any other government branch“ and 
since the Act fails to provide proper 
guidelines, the water management 
districts in effect legislate their 
own. 


State Water Use Plan Proposed 


The nonexistence of definitive 
guidelines to clarify the statutory 
language is acknowledged by the 
legislature and a remedy has been 
proposed in the adoption of a state 
water use plan. The purpose of the 
plan is to integrate the policies used 
by the water management districts, 
through the establishment of 
comprehensive state water policies 
which would provide a clearer test 
of what constitutes reasonable/ 
beneficial use of water.‘ 

However, the success of a 
primary/secondary interagency 
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UPDATE: LEGAL 
IMPLICATIONS OF 
WATER MANAGEMENT 


relationship or of a comprehensive 
state water plan is contingent upon 
interagency cooperation, and 
would be_ nullified if conflict 
between the agencies developed. 
The development of a uniform state 
water plan which would integrate 
policies and provide uniform, 


comprehensive guidelines for the 
water management districts will 
require commitment to achieve 
policy objective beyond the 
specific interest of the individual 
districts. 

The legislature’s attempt to 
formulate an integrated, 
coordinated water use plan, 
including the setting of uniform 
policies for the water management 
districts is articulated in its “State 
Water Use Plan.”4* The plan 
provides that: “The department 
shall cooperate with the division of 
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state planning . .. to formulate, asa 
functional element of a 
comprehensive state plan, an 
integrated, coordinated plan for the 
use and development of the waters 
of the state, based on above 
studies.” 


The critical importance of 
adopting comprehensive water 
management guidelines is well 
recognized by the water 
management districts and the DER. 
Former Secretary of the DER, 
Joseph W. Landers, Jr., called the 
plan “. . . a most significant step in 
the management of the state’s water 
resources. ... "49 The chairman of 
the governing board of the St. Johns 
River Water Management District, 
Tommy Clay, described the State 
Water Use Plan as “our collective 
first step in approaching water 
management from a _ shared 
perspective. .. . 5° 


However, the districts and the 
DER are also keenly aware of the 
difficulties involved in  imple- 
menting a statewide plan, even if it 
is only advisory in nature.>! Former 
Secretary Landers appreciated the 
complexity of the task when he said 
that “the promulgation of the plan 
would be a long and arduous effort 
on the part of both the districts and 
the Department.”>? Mr. Landers 
also perceived the conflict which 
might ensue if the Department 
adopted rules and then delegated 
the implementation of those rules to 
the districts, which have rule 
making authority and rules of their 
own.* The districts are accordingly 
aware of the problem as reflected in 
a statement by Mr. Clay that: “The 
St. Johns River Water Management 
District Board and staff appreciate 
the difficult task before us both at 
the state and district level.”*4 


Advisory Only 


The most recently proposed 
State Water Use Plan was to be 
“advisory” in nature. The advisory 
course was preferred because it 
allowed for local district variations 
while still providing for statewide 
guidelines. The water management 
districts desire a plan that leaves the 
interpretation of the policies 
enumerated therein up to the 
individual districts. The Southwest 
Florida Management District, for 
example, requested that the 
following provision be included in 
the plan’s draft: 
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Finally, many of the policies presently 
included in this plan recognize the necessity 
or desirability for local variances. In all such 
cases it shall be the responsibility of the 
Water Management Districts to interpret 
how these policies are best implemented in 
their areas of jurisdiction subject to 
coordination with and review by 
appropriate agencies as prescribed by law. 
Mr. Palmer, director of the 
Planning and Programming 
Division, Southwest Florida Water 
Management District, felt the 
above quoted provision was “an 
important addition and protects the 
local interest and perogatives of the 
water management  districts.”>® 
This view is expressly shared by the 
St. Johns River Water Management 
District.>” 

Yet, an advisory state plan, which 
leaves interpretation of its 
substance to the individual districts, 
is vulnerable to the deterioration of 
its comprehensive statewide 
impact as each district promulgates 
its own different interpretations. 
There could be five different 
interpretations of the State Water 
Use Plan, reflective of the varying 
philosophies and needs of each 
district. Essentially, this would 
result in the nullification of any 
statewide plan for the management 
of Florida’s waters. In order to 
effectuate a state water use plan 
that provides guidelines and 
policies which will be uniformly 
respected, something more forceful 
is necessary. Mr. Landers seemed to 
recognize this need when he 
referred to the advisory plan as 
“phase one” and alluded to the 
future adoption of these policies 
“by rule where appropriate.”** 


In addition to the complexities 
involved in adopting statewide 
water policy which can be 
consistent and applicable in all five 
districts, the DER has encountered 
resistance regarding the hydro- 
logical principles underlying the 
water element of the state 
comprehensive plan, as prepared 
by the Division of State Planning 
(DOA). For example, the 
Southwest Florida Water 
Management District rejected the 
plan at a public hearing on 
September 21, 1977. The district 
cited the plan’s objectives of 
restoring predevelopment water 
levels and detaining water on 
upland areas to be inconsistent with 
the districts’ goals of optimizing 
water levels, and stated that the 
plan “. . . does not reflect the 


realities of water management in 
South Florida.”5° Thus, the state 
water plan appears to be delayed 
by technical inconsistencies. 

Due to a change in gubernatorial 
administration, “substantial public 
comment,” and lack of affirmative 
district support, the DER _ has 
withdrawn the State Water Use 
Plan from further consideration, 
“until revisions and alternative 
methods of implementation can be 
studied.” © 

In conclusion, there is presently 
no comprehensive, uniform water 
plan to provide directives to the 
water management districts in their 
management of Florida’s waters. 
This exemplifies a serious problem 
in Florida’s present water 
management system in that the 
allocation of water resources and 
regulation of water quality, matters 
of statewide concern, are being 
controlled at local levels according 
to localized needs, without any 
uniform guidelines from the DER, 
as required by state legislative 
enactment. oO 


'G. D. Lynne, W. D. Luprotp & C. 
Kiker, WatTeER DEMAND By RETAIL AND 
SERVICE BusiNEss ESTABLISHMENTS, AND 
Monroe Counties, FLoripA, AGRICULTURAL 
EXPERIMENT STATIONS, INSTITUTE OF Foop 
AND AGRICULTURAL SCIENCES, UNIVERSITY OF 
Fioriwa, GAINESVILLE (December 1978): 
“Conflicts among agricultural, industrial, 
residential, commercial, and ‘natural’ uses 
will continue to arise as the population 
expands.” 


2 Nichols, Waiting Water War, Florida 
Times Union, Feb. 13-18 (1978). 

3. Cf. Wershow, Legal Implications of 
Water Management for Florida’s Future, 51 
Fa. B. J. 136 (March 1977) at 140. 

4 The Florida Environmental Reorgani- 
zation Act of 1975, Fla. Laws 1975, ch. 75-22, 
was enacted to eliminate the multiplicity of 
agencies which previously administered the 
various environmental projects, and 
consolidate those duties into a more 
efficient, centralized agency. For this 
purpose, the Act created the Department of 
Environmental! Regulation. 

5 Fla. Laws 1975, ch. 75-22, §§4, 9(2), 11. 

6 Fla. Laws 1975, §8, ch. 75-22 provided 
for the transfer of the duties and powers of 
the “Department of Pollution Control” to the 
“Department of Environmental 
Regulation.” The Pollution Control Board 
was impliedly abolished by Fla. Laws 1975, 
§§8, and 26, ch. 75-22. 

7 Fxa. Stat. §403.061 (1977). This is Part I 
of the Act, which covers pollution control. 

Stat. §403.061 (1) (1977). 

® Fra. Stat. §403.031 provides that the 
“Department” referred to under the “Florida 
Air and Water Pollution Control Act”, Fa. 
Stat. §403.011, is the Department of 
Environmental Regulation; this is reflective 
of the abolition of the Pollution Control 
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Board, and the transfer of its powers to the 
DER. 

The water quality control duties entrusted 
to the DER under FLa. Stat. ch. 403 (1977, 
1978) include: the promulgating of “long 
range plans developed to provide for. . . 
water quality control . . .” (§403.061(1), 1977 
and 1978); the general supervision, 
administration and enforcement of laws and 
rules pertaining to water pollution (§403.061 
(6), 1977 and 1978); adoption of a 
comprehensive program for “prevention, 
control, and abatement of pollution of . . . 
waters of the state . . . ” (§403.061(9), 1978); 
establishment of “ambient” water quality 
standards “for the state as a whole or for any 
part thereof . . .” (§403.061(11), 1978); 
establishment of a permitting system 
whereby a permit may be required for “the 
operation, construction, or expansion of any 
installation that may be a source of . . . water 
pollution . . .” (§403.061(14) as amended by 
ch. 78-437, Oct. 1, 1978). 

10 Cf. Wershow, Legal Implications of 
Water Management for Florida’s Future, 51 
F.a. B. J. 136 (March 1977), n. 69 at 146, and 
discussion at 140-141. In substances, the 
article relates the transfers to the DER of the 
water management authority of the 
Department of Natural Resources; the 
drinking water supply authority of the 
Division of Health of the Department of 
Health and Rehabilitative Services; Board of 
Trustees of the Internal Improvement Trust 
Fund, Fla. Laws 1975, ch. 75-22, §10; and the 
Department of Pollution Control, Fla. Laws 
1975, ch. 75-22, §8. 

These transfers centralized water quality 
control in the DER, as the DER 
acknowledges in its pamphlet, DER 
Information Series — No. 102, at pp. 6: 

“The Florida Department of 
Environmental Regulation, created in 1975 
when the state legislature consolidated the 
state’s environmental control functions, is 
responsible for the state water quality 
management program.” (emphasis ours). 

FLoripA DEPARTMENT OF ENVIRON- 
MENTAL REGULATION WaTER QUALITY 
PAMPHLET - DER INFORMATION Series - No. 
102, at pp. 6. 

'2 Td. at pp. 12. 

Stat. §373.016(3) and Fra. Stat. 
§373.026. 

Stat. §373.016(3)(1977) and Fa. 
Stat. §403.812 (1977). 

'5 Stat. §373.016(3): “...however, to 
the greatest extent practicable, such power 
should be delegated to the governing board 
of a water management district.” 

'6 Id. The statutory provision, supra, 
contains no conditional language. 


" Fla. Laws 1975, §11, ch. 75-22 
transferred all powers, duties, and functions 
of the Department of Natural Resources 
relating to water management, as set forth in 
ch. 373 Florida Statutes, to the DER. 

'S Letter of July 25, 1974 from the 
Department of Natural Resources, Division 
of Interior Resources to the Northwest, 
Suwannee River, St. John’s River, 
Southwest, Central and Southern Florida 
Water Management Districts. Approved by 
the Cabinet August 20, 1974. This document 
provided for the delegation of powers and 
duties enumerated in FLa. Stat. §373.103 to 
the aforementioned water management 
districts. 

'9 Stat. §373.103(1). 

20 Td. at n. 18 supra. 
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21 Fa. Stat. §373.016(3) which provides 
that “to the greatest extent practicable, such 
power should be delegated to the governing 
board of a water management district” 
refers to the powers encompassed by Ch. 
373, and does not mention water quality. 

22 Fa. Stat. §403.812 (1977) provides: 


“When the secretary determines that a water 
management district has the financial and 
technical capability to carry out water 
quality other functions of the department, 
those powers, duties and functions, or parts 
thereof, may be contracted or delegated to 
such water management district.” 

23 FLa. Stat. §373.016(3) merely states that 
“to the greatest extent practicable” the DER 
should delegate its responsibilities to the 
districts; there are no prerequisite conditions 
which the districts must meet. 

4 Id. at n. 21, supra. 

25 Fia. Stat. §403.812 (1977). 

26 Td. at n. 21, supra. 

27 The granting of consumption use permits 

by the water management districts is based 
on water quantity criteria (See: chapters 
16G, H, I, J, K of the Florida Administrative 
Code). 
For example, Ch. 161-2.04 Fra. ApMIN. 
Cope, which covers the St. John’s River 
WMD’s permit rules provides that “The 
Board shall require a permit for any use, 
diversion or withdrawal of water which 
meets any of the following criteria”: 


(a) If the average annual daily withdrawal 
is to exceed 100,000 gallons average per day 
on an annual basis. 


(b) If the withdrawal equipment or other 
facility has a capacity of more than one 
million gallons per day. 


(c) If the withdrawal is from a 
combination of wells or other facilities or of 
both, having a combined capacity of more 
than one million gallons per day. 


The Southwest Florida Water Management 
District provides that a permit must be 
obtained from the Board before the 
withdrawal of water shall be commenced 
for quantities set forth in Ch. 16J-2.03: 


(a) If withdrawal exceeds one million gpd 
or exceeds 100,000 gallons average per day 
on an annual basis. 


(b) If the withdrawal is from a well having 
an inside diameter of six inches or more. 


(c) If the withdrawal equipment or other 
facility has a capacity of more than one 
million gallons per day. 


(d) If the withdrawal is from a 
combination of wells or of other facilities or 
of both, having a combined capacity of more 
than one million gallons per day. 


Ch. 16K-2.03 of the South Florida Water 
Management District provides: 


“(1) Unless expressly exempted by law or 
District Regulation, the Board shall: (a) 
require a permit for any use, diversion, or 
withdrawal of waters in the District which 
exceeds 100,000 gallons per day;” 


The Northeast Florida and Suwannee River 
Water Management Districts, although they 
have the delegated power to adopt rules 
governing consumptive use permits, have 
adopted no such rules. 

2 See the following sections of the Florida 
Administrative Code for instances where the 
Districts have implemented water quality 
criteria in their evaluation of permit 


applications: Ch. 161-2.04; Ch. 16K-2.03; Ch. 
16K-2.031; Ch. 16J-2.11(2)(d); Ch. 161-4.04; 
Ch. 16K-4.021(b)(1) and (2); Ch. 16K-4.38; 
Ch. 16H-5.07(2); Ch. 16H1-5.09(1); Ch. 16K- 
5.05; Ch. 16J-3.15; and Ch. 16J-3.30(4)(b). 

29 A thorough review of DER 
correspondence and independent research 
has not revealed any document expressing 
that the DER has delegated water quality 
duties to the districts; nor was any evidence 
uncovered showing that a determination had 
been made as to the capabilities of the 
districts presently undertaking water quality 
regulation. 

30 FLa. Stat. §403.812 (1977) provides: 
“When the secretary determines that a Water 
Management District has the . . . capability 
. .. those powers . . . may be contracted or 
delegated .. . .” This legislative language 
appears to be mandatory in its requirement 
that a determination of capability be made 
prior to the delegation of powers. 

31 Td. at n. 29, supra. 


32 Ch. 161-2.04, Fira. Apmin. Cope (St. 
John’s WMD), Ch. 16K-2.03 Fria. ApMin. 
Cope (South Fla. WMD). 

33 Ch. 16H-5.07 (2) and Ch. 16H-5.09(1), 
ADMIN. Cope. 

34 Ch. 16K-5.05, ApMin. Cope. 

35 Ch. 16J-3.15, FLa. Cope. 

36 Ch. 16J-3.30(4)(b), ApMin. Cope. 

37 Td. at n. 28, supra. 

38 Cf. Wershow, Legal Implications of 
Water Management for Florida’s Future, 51 
Fxa. B. J. 136 (March 1977): discusses these 
proposals including an initial recommen- 
dation submitted by the DER. 

39 The DER has made its own proposals for 
the primary/secondary agency program. Cf. 
Wershow, Legal Implications of Water 
Management for Florida’s Future, 51 Fa. B. 
J. 136 (March 1977). 

1d. 

41 Ch. 16K-2.03(1)(a), FLa. Cope. 
42 Stat. §373.019(5). 
43 Fleming, Susan, Reasonable — 
Beneficial Use: New Statutory Standard for 
Water Resource Allocation — Interpretation 
and Recommendations Spring, 1978; 
(Unpublished University of Florida Law 
Review Student Work). 

44 Fa. Stat. §§373.012 - 373.6161. 

45 Tulane Water Co. v. State Water 
Commission, 187 Cal. 533, 536 (1921). The 
State Water Commission could not 
arbitrarily deny an application made in 
conformity with the law. Derived from 
Fleming article (n. 33) at n. 43, supra. 

46 FLa. Const. art. 11, §3. 

47 Water Element of the State 
Comprehensive Plan, as revised October 20, 
1977. (This source derived from footnote 37 
of Fleming article, at n. 43, supra). 

4 Fia. Stat. §373.036. 

49 Letter of September 15, 1978 from 
Joseph W. Landers, Jr., Secretary of the 
DER to Brigadier General Henry C. Lane, 
Chairman, Northwest Florida Water 
Management District. (A copy of this letter 
was sent to the chairman of each water 
management district by former Secretary 
Landers). 

50 Letter of December 13, 1978 from Mr. 
Tommy Clay, Chairman, St. Johns River 
Water Management District to Mr. Joseph 
W. Landers, Secretary, DER. 

5! Letter of September 15, 1978, Id. at n. 49. 
supra. The pertinent portions of which are: 


Furthermore, you will note that as a 


functional element of the State 
Comprehensive Plan the State Water Use 
Plan is being adopted as an advisory and 
technical document, which has the force and 
effect of law only as specifically authorized 
by Section 23.013, Florida Statutes. The 
department has examined a number of 
options in adopting the plan, particularly the 
adoption of all or parts of it as a rule. After 
careful deliberation, we have chosen the 
advisory course described above. 

52 Id. at n. 49, supra. Pertinent portions of 
which are: 
After analyzing the five plans of the water 
management districts, it has become clear to 
me that the promulgation of the entire State 
Water Use Plan as a rule or series of rules will 
be a long and arduous effort on the part of 
both the districts and the department... . 
Moreover, in keeping with the theme of 
regional flexibility so important to the Water 
Resources Act and the existing water 
management structure in the state, it will 
require careful analysis to determine which 
parts of the plan should be adopted on a 
district-specific basis. 

53 Td. at n. 49, supra. Pertinent portions: 


Along these same lines, I see a number of 
problems with the department adopting 
water use rules and then delegating the 
implementation of them to the water 
management districts, when the districts 
have water use rule adoption authority of 
their own. 

54 Td. at n. 50, supra. 

55 State Water Use Plan Status Report, 
minutes of the meeting, South West Florida 
Water Management District Governing 
Board, December 5, 1978. 

Id. 

57 Letter of December 13, 1978 from Mr. R. 
T. Clay, Chairman, St. Johns River Water 
Management District to Mr. Joseph W. 
Landers, Jr., Secretary, DER. Pertinent 
parts: 


It is our understanding that the State Water 
Use Plan policies are advisory in nature and 
water management districts are specifically 
charged with the responsibility for 
interpreting how these policies are to be best 
implemented within our jurisdiction. 

58 Td. at n. 73, supra. Pertinent language: 


Adoption of the plan as an advisory 
document effectively completes ‘phase one’ 
of the process, but leaves the door open for 
future activity’. including adoption by rule 
where appropriate. 

59 Rejection of water element, Statement 
presented at the Public Meeting on the State 
Comprehensive Plan, by the Southwest 
Florida Water Management District, 
September 21, 1978, West Palm Beach, 
Florida. 


Two objectives of the state water plan are 
restoration of the predevelopment water 
levels, and retention of water in ripland areas 
to increase percolation. The Southwest 
Florida Water Management District 
maintains that these are not feasible. 
Predevelopment levels are virtually 
unknown. Also, retention of water in upland 
areas would result in flooding and extensive 
property damage. Therefore, the plan was 
rejected as repugnant to the district's own 
goals of optimizing water levels.” (Derived 
from footnote 31 of Fleming article, at n. 62, 
supra.) 

6 Public notice by the DER, March 20, 
1979. 
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Doa Good Deed. 


Probably more than 99% of all the deeds 
recorded in this country are on locally 
printed forms which comply with local 
laws. But the form is not always the 
perfect answer for the deed, and it can 
sometimes even lead to problems. 
Chicago Title has published a paper 
which discusses some of these problem 
areas and offers suggestions on better 
deed draftsmanship. Entitled Deed 
Draftsmanship and Conveyancing, it’s 
yours for the asking. 

This is just one facet of our special 
service for attorneys, part of an attorney- 
oriented expertise in real estate available 
at every Chicago Title office. As a point of 
interest, we have over 500 attorneys—more 
than most Fortune 500 corporations and 
the largest law firms. 
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Incidentally, Chicago Title has 


published papers for lawyers on a large 
number of real estate subjects; we'll be 
featuring some of these in our advertising 
in the coming months. 
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VIEWPOINT 


Florida Judicial 
Nominating 
Commissions 


By Russell Troutman 


When Florida appellate judges 
were taken from the elective 
process, democracy was compro- 
mised. The compromise was 
justified, said the enlightened, since 
the public could not intelligently 
vote for an appellate judge. Also 
popular elections subject the 
judiciary to the political ambitions 
of uncredentialed candidates 
whose only ability is fundraising. 
The idea that judges were elected 
on the basis of hand shaking, 
billboards, and money raising 
finally took its toll. 

In 1972 an amendment to the 
Florida Constitution was adopted 
substituting appointment for 
election of appellate judges. The 
purpose was to remove judges from 
the caprices and demands of 
politics, and to assure the best 
qualified would be appointed. To 


accomplish that, judicial 
nominating commissions were 
created. 


A judicial nominating commis- 
sion is a group of distinguished 
lawyers and laymen who 
theoretically cull through judicial 
aspirants and certify to the 
Governor those best qualified, 
from which the Governor must 
make the appointment. 

Recently it was my duty to serve 
on the Florida Supreme Court 
Nominating Commission to certify 
to the Governor three nominees 
qualified for- appointment to the 
Florida Supreme Court. To my 
considerable disillusionment, the 
experience convinced me that the 
goal of removing politics from the 
judiciary in favor of a procedure 
that ensures the best qualified 
people for the job has not been 
attained. 

Soon after the announcement of a 
vacancy on the Supreme Court, an 
aspirant called my secretary for an 
appointment. The subject of the 
visit was not announced, and not 
until he arrived did I realize I would 


be strenuously lobbied for the 
judicial post. The caller was a long- 
time friend and a very competent 
lawyer, but the process of having 
him engage in persuasive 
peroration that he was singularly 
qualified made it difficult to resist 
responding with some sign of 
approval that would tend to 
commit my choice in his favor, long 
before the applications were in, the 
interviews were conducted, 
investigations were made, and 
deliberations by the committee 
were held. 

Legislative lobbyists know that 
pigeonholing legislators on a one- 
to-one basis is the best way to close 
minds and obtain commitments. 
Lobbyists say a committed vote is 
better than the most persuasive 
argument. 


Not long afterwards, a former 
circuit judge called to support the 
application of a sitting circuit judge. 
He was urging me to nominate a 
former fellow judge, who, as it 
turned out, received the lowest 
rating by the judicial nominating 
commission among those who 
applied. The question that 
immediately came to my mind was 
what made this sophisticated and 
intelligent lawyer promote the 
candidacy of someone he must 
have known was less qualified than 
a limitless number of others? One 
answer is that his former colleague 
put the arm on him to call the 
commission members. That’s what 
politics is, and that’s what it does to 
people, and that’s what was 
supposed to be removed from the 
judiciary. 

Other calls from other candidates 
and their supporters came in, as 
well as unsolicited letters. Their 
motivation was clear. It was part of 
a campaign to drum up support for 
their particular applicant that 
would outweigh letters and 
telephone calls that might be made 
in behalf of competing applicants. 

In a jury trial, the jury is solemnly 
instructed by the court that under 
no circumstances should a juror 
discuss the case with other jurors 
pending the presentation of the 
evidence and, above all, jurors must 
not make any decision, tentative or 


otherwise, until all evidence is in 
and closing arguments are heard. 
Even then, the jury is encouraged to 
keep an open mind until after the 
court’s instructions and the jury 
deliberations begin. The 
philosophy is that, on the important 
question of justice, a juror must not 
mentally commit himself too soon. 
To do so neutralizes the effect of 
other worthy considerations on his 
ultimate decision. 

My experience showed that 
applicants for the highest court in 
the state are permitted to engage in 
an unlimited campaign directed at 
each commissioner individually 
through letters and calls from the 
commissioners’ best friends, clients, 
relatives, and from influential and 
respected leaders. It is allowed to 
take place as early as the candidate 
directs, and to continue until the 
appointment is made. Consequent- 
ly, remnants of who can cajole the 
greatest support, regardless of the 
merits of the candidate, still exist. 
To me, this is politics, and detracts 
from the concept that judges will be 
selected based on merit alone. 

When an individual is nominated 
for a federal judgeship, the FBI 


(Continued on page 536.) 


Russell Troutman of Troutman, Parrish 
& Weeks, Winter Park, is a former 
president of The Florida Bar, 1977-78, and 
president of the Orange County Bar 
Association, 1968. He was also a member 
of the Bar’s Board of Governors for four 
years. He graduated from Marshall 
University in 1955 with a bachelor of arts 
degree and from the University of Miami 
in 1958 with a law degree. 
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VIEWPOINT 


conducts an investigation of the 
character, reputation, activities and 
performances of the candidate. In 
addition, the American Bar 
Association conducts a reputation 
inquiry, the benefit of which is 
given to the appointing authority. 
Also, the Senate Judiciary 
Committee, with its staff, usually 
grills the candidate and studies all 
of the data which it is able to 
assemble. Compare that with the 
Florida Supreme Court Nominat- 
ing Commission. Here, we have no 
investigation by The Florida Bar, 
the Florida Department of Law 
Enforcement, or the FBI. 

That which is done, in my 
opinion, is more dangerous than no 
investigation at all. In my recent 
experience, each commissioner was 
assigned an applicant to investigate. 
Each commissioner had his 
separate method for gathering data. 
One commissioner had a list of 
eight or 10 friends from whom he 
received input on all of the judicial 
applicants. Regarding one judge 
applicant, I telephoned four 
lawyers who practiced in the 
jurisdiction where he presided. 
They were reluctant to say anything 
for fear their information would 
eventually get back to the judge. 
That which they did say was 
derogatory and, in_ retrospect, 
probably worked to the judge’s 
unjust detriment. As inadequate as 
my practice was, one could hardly 
expect a commissioner to take the 
time and expense to get input from 
community leaders, ordinary 
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citizens, other lawyers, judges and 
civic groups which completeness 
requires. 

With federal judicial appoint- 
ments, the FBI interviews 
neighbors and work associates. If a 
candidate has a grievance or 
criminal record, that information is 
placed in the hands of the 
appointing authority. In our 
process, we knew very little about 
the candidate’s background except 
what was revealed in the 
application or might be divulged in 
the cursory checks with only a few 
people. Later, I learned that the 
judge who did not fare well at my 
hands had high grades among other 
lawyers and judges. Had I 
happened upon his admirers 
instead of his critics, my report 
would have been far different. It is 
inconsistent with merit selection 
that such an important decision is 
based on whimsical chance. 


Finally, there is no uniform 
procedure for selecting the best 
qualified. The method of voting by 
the commission members can 
largely influence who will be 
determined as qualified. For 
example, one method is for the 
commission members to vote for 
their number one choice, and the 
winner of that vote would be 
certified as qualified. Then, the 
commissioners would vote for the 
best person from those who were 
left, and that winner would also be 
submitted to the Governor as 
qualified. The subsequent 
nominees would be selected in a 
similar fashion. This method may 
produce a different result than if 
the commissioners are asked to vote 
for their first choice with the 
announcement that the top three 
vote-getters will be nominees. 


LEGAL ENGINEERING DIVISION 


OTHER CAPABILITIES: 
+ Expert Witness Testimony 


of C Exhibits, Drawings, Models 


+ In-house Videotape & Photography Capabilities 

+ Computer Programming for Simulated Vehicle Collisions 

+ Specialized Detection Equipment for Accelerants, Gases, Etc. 
* Coordination of Specialized Consultants 

* Technical & Engineering Seminars 


Full-time registered professional engineers on staff. 
Brochure, resumes, rate schedule, references and newsletter available upon request. 


THE COLONEY COMPANY CONSULTING ENGINEERS, INC. 


Suite 210, Building L, 325 John Knox Rd., Tallahassee, Florida 32303, Telephone: (904) 386-3110 


These two methods may produce a 
different result than if the vote were 
based on a point system, which was 
the system used by my nominating 
commission. My commission 
agreed to allow the commissioners 
to vote seven points for their 
favorite, six points for the second 
favorite, five points for their third 
favorite, four points for their fourth 
favorite, three points for their fifth 
favorite, two points for their sixth 
favorite, and one point for their 
seventh favorite. Seven points were 
allowed for the first choice, because 
there were seven applicants for the 
position. 

This system enabled commis- 
sioners who gave seven and six 
points to their favorites to assign 
one or two points to the primary 
competitors of their favorite, 
thereby reducing the competitors’ 
average. This could be done even 
though the voting member might 
feel there were other applicants 
who meritoriously deserved the 
low rating more so that the 
candidate assigned the low rating. 
This system also .allows the 
commissioners to see the voting 
trend, and adjust their point 
assignments accordingly. 

In short, there is no uniform 
system of voting by the judicial 
nominating commissions, and the 
purpose of outlining the above 
procedures is simply to 
demonstrate that the method of 
voting can influence the outcome. 


Recommendations for Change 


If politics is to be removed from 
the selection of judges, and merit is 
to prevail over favoritism, the 
judicial nominating commissions 
need some major repair. 

e First, The Florida Bar should 
conduct a competency poll in the 
circuit where the applicant resides. 
A judicial poll is already in effect in 
the election process when judges 
must submit to the electorate. This 
would give judicial nominating 
commissions a broad base of 
anonymous input that could serve 
as a major factor in determining 
whether applicants are qualified. 

e Secondly, judicial nominating 
commissions should adopt rules 
and regulations specifying a 
uniform system of application, 


voting, and contacts with the 
commissioners. 
e Thirdly, with the use of a 


judicial poll, it should be 
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unnecessary for a candidate to 
direct campaign efforts to lobby 
and influence commissioners on the 
basis of personal contact. However, 
if personal contact is to remain and, 
frankly, I oppose it, there should be 
a requirement that each 
commissioner disclose the contacts. 
e The Department of Law 
Enforcement or some state agency 
should be empowered to conduct a 
character, reputation and 
performance investigation in the 
community where the applicant 
resides, and include in that 
investigation lay groups, school 
teachers, business associates and 
neighbors. Credit, grievance and 
criminal records should be 
compiled. 

e Lastly, the press should be 
invited to attend the interviews of 
the candidates conducted by 
nominating commissions. This 
concept seems to arouse the 
greatest resistance to establish 
uniform procedures for judicial 
nominating commissions. I fully 
understand the reasons for 
conducting the interviews in 
private, and there is an advantage. 
If a rumor persists that an applicant 
has undergone psychiatric 
treatment, and is presently mentally 
disturbed, or has an alcohol or other 
personal problem, it is more 
comfortable to ask questions 
without the press. The argument is 
made that if the press is going to 
publish the interviews, good people 
will not apply. However, a greater 
advantage can be obtained by 
making the interviews public than 
the advantage that now exists with 
private interviews. 

Prior to the creation of the 
judicial nominating commissions, 
judges were required to run for 
election. This was a public process 
that required the judge to be open 
to any question a member of the 
public might pose. For example, if a 
judicial candidate was a reputed 
drinker, a reporter might ask, “Is it 
true that you get drunk every 
night?”; or a reporter might write 
that Candidate Smith is known to 
spend his evenings at Joe’s Bar. 
Changing from a totally public 
process to the opposite, involving a 
totally secret process, demonstrates 
how reforms can swing the 
pendulum of practice to an 
extreme. 


The idea of nominating 
commissions was to eliminate the 


necessity of judges running for 
office, raising campaign funds and 
submitting to an election process. 
Whether the press is allowed to 
know who the candidates are, and 
be present during the interviews, 
seems to have no relationship with 
the reasons that motivated the 
change. When a federal judge is 
appointed, the announcement of 
the pending appointment is public, 
his interview before the Senate 
Judiciary Committee is public, 
both of which are usually reported 
widely in the press. It strikes me 
that a judicial candidate who is 
asked merely to apply for the 
position should at least have the 
temerity to be questioned about his 
credentials in a public forum. 

The Public Service Commission 
Nominating Commission _inter- 
views in a public forum, and the 
candidates seem no less for the 
experience. All of the recent 
applicants for the Supreme Court 
told the nominating commission 
they had no objection to media 
presence during the interview, and 
several said they thought it should 
be done. 


However, there is an affirmative 
reason why the media should be 
present during the interview.! 

The interview should be an arm’s 
length exchange between the 
applicant and the commission. 
Media exposure will encourage 
thorough preparation and permit 
public input to the nominating 
commission. Most of all, it would 
create some semblance of public 
participation in the selection of the 
judge. Simply because we have 
decided not to require an appellate 
judge to run for public election does 
not mean we have to exclude the 
public altogether. The public 
should be involved at least to this 
extent, and the applicants should be 
willing to expose themselves to the 
public at least to this extreme. o 


' House Joint Resolution 773 sought to 
amend art. V, §11 of the Florida Constitution 
to require that the Florida Supreme Court 
adopt uniform rules for judicial nominating 
commissions and further provide that all 
JNC records and proceedings be public 
unless closed by court rule. The bill passed 
the House of Representatives by a vote of 75- 
37 on May 5, but was killed by a vote of 7 to6 
by the Senate Judiciary Committee on May 
26. 
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PUBLIC INTEREST LAW 


Expanding 
Directions 
of the Bar 


By Linda D. Weeks 


The Florida Bar Code of 
Professional Responsibility 
recognizes that a basic tenet of the 
legal profession is that every person 
in our society, regardless of his 
ability to pay, should have ready 
access to the independent, 
professional services of a lawyer.! 
The duty to provide !egal services 
to those unable to pay reasonable 
fees is commonly known as the 
lawyer’s pro bono obligation. 

The literal meaning of pro bono 
publico is “for the public good.” 
In keeping with the code, this 
would encompass helping 
members of the public to recognize 
their legal problems, facilitating the 
intelligent selection of a lawyer, and 
making legal services fully 
available.’ But the question of what 
kind of activities fulfill the pro bono 
obligation often lacks substance 
and meaning to the average 
practitioner.‘ 

Recognizing the need for a more 
precise and quantifiable definition, 
in 1975, the American Bar 
Association House of Delegates 
designated five areas in which 
lawyers should provide legal 
services without fee or at a 
substantially reduced fee: 

1. Poverty Law: Legal services 
in civil and criminal matters of 
importance to a client who does not 
have the financial resources to 
compensate counsel. 

2. Civil Rights Law: Legal 
representation involving a right of 
an individual which society has a 


Cut out and mail to: 
Public Interest Programs 
The Florida Bar 
Tallahassee, Florida 32304 


1. Please check the areas in which 
you would be willing to provide 
legal services without fee or at a 
substantially reduced fee. 


1) Poverty Law 


2) Civil Rights Law 


3) Public Rights Law 


Charitable Organization 
Representation 


5) Administration of 


Justice 


PRO BONO QUESTIONNAIRE 


2. How many hours per year 
would you be willing to devote to 
providing these services? 


30 or less 


30 - 70 


70 - 100 


100 - 200 


200 or more 


3. If the Bar could offer incentives 
to encourage your participation, list 
in order of priority three incentives 
that would interest you. 


. 
. 

s 
. 
. 
. 
. 
. 
. 
. 
. 
. 
s 

. 
. 
. 
. 
a 
. 
. 
. 
. 
. 
a 
2 


Sees 


special interest in protecting. 

3. Public Rights Law: Legal 
representation involving an 
important right belonging to a 
significant segment of the public. 

4. Charitable Organization 
Representation: Legal services to 
charitable, religious, civic, 
governmental and_ educational 
institutions in matters in 
furtherance of their organizational 
purpose, where the payment of 
customary legal fees would 
significantly deplete the 
organization’s economic resources 
or would be otherwise inappro- 
priate. 

5. Administration of Justice: 
Activity, whether under bar 
association auspices, or otherwise, 
which is designed to increase the 
availability of legal services, or 
otherwise improve the adminis- 
tration of justice.5 

An expanded version of this 
definition has been adopted by the 
Special Committee on the Lawyer’s 
Pro Bono Obligation of the New 
York City Bar Association.’ It is 
being widely discussed in bar 


associations across the country, 
including The Florida Bar. 

The American Bar Association 
House of Delegates also recognized 
that “it is incumbent upon the 


Linda D. Weeks, Tallahassee, is assistant 
staff counsel of The Florida Bar's public 
interest programs office. She came to the 
Bar while still in law school in 1978 to 
work with the Mental Disability Law 
Project. She received her B.A. from the 
University of Miami (1974) and her J.D. 
from Florida State University College of 
Law (1979). 
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PUBLIC INTEREST LAW 


organized bar to assist each lawyer 
in fulfilling his professional 
responsibility to provide such 
services as well as to assist, foster 


and encourage governmental, 
charitable and other services to 
provide public interest legal 
services.”” 

Assisting members of the Bar, 
individually and collectively, in 
fulfilling their pro bono obligation 
is the basic philosophy behind The 
Florida Bar’s public interest 
programs office. The office was 
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organized from several existing 
programs in 1979 to handle the Bar’s 
expanding public service activities. 
Major responsibilities of the office 
include prepaid and group legal 
services, the mental disability law 
project, Clients’ Security Fund, 
liaison with The Florida Bar 
Foundation, and developing and 
implementing new programs 
related to the legal needs of the 
poor. Most of the programs are 
directly related to the activities of 
various bar committees, such as the 
Committee on the Mentally 
Disabled, the Legal Aid 
Committee, the Lawyers and the 
Arts Committee, and the Special 
Committee on the Elderly. Because 
the office exists to help the Bar 
better serve the needs of the public, 
it depends on interested members 
to advocate new ideas and new 
directions. 

In recent months public interest 
programs office has been looking at 
a variety of different programs, and 
designing ways to encourage more 
members of the Bar to become 
involved. At its May meeting, The 
Florida Bar Board of Governors 
endorsed further study of 
incentives designed to encourage 
pro bono activity among members 
of The Florida Bar. To assist in 
evaluating and formulating 
programs that would be best for the 
Bar, office staff ask that interested 
members answer the following 
questionnaire. If you have any 
comments or suggestions, we 
would appreciate hearing from 
you. 


' THe Fioripa Bar Cope oF PROFESSIONAL 
REsponsiBILity, EC 1-1 and 2-25. 

2 BLack’s Law Dictionary, revised 4th 
edition, 1968. 

3 CopE OF PROFESSIONAL RESPONSIBILITY, 
EC 2-1. 

4 Modecki, Carl A. and Alex L. Moschella, 
Jr., The Public Service Responsibility of a 
Bar Association: A Staff Model 
ComMMITMENT TO PusBLic INTEREST Law, ABA, 
1980, p. 10. 

5 Pustic INTEREsT Practice (Report No. 
122), IMPLEMENTING THE PUBLIC 
INTEREST PRACTICE QBLIGATION, SPECIAL 
CoMMITTEE ON Pusuic INTEREST PRACTICE, 
ABA, 1977, p. 19. 

6 TowarpD A MANDATORY CONTRIBUTION OF 
Pusuic ServicE Practice By Every Lawyer, 
RECOMMENDATIONS AND REPORT OF THE 
SpEcIAL COMMITTEE ON THE LAwyYER’s Pro 
Bono OBLIGATIONS, ASSOCIATION OF THE BAR 
OF THE City oF NEw York, 1980, pp. 11-16. 

7 Pusuic INTEREST Practice (Report No. 
122), p. 20. 
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JUDICIAL ETHICS 


Publication of Photo 


This is in response to an inquiry 
asking if it is proper to cooperate 
with a public, nonprofit community 
college that wishes to include a 
judge’s photograph in the college 
newspaper, with a caption 
indicating the name of the college 
and “This is where it all began.” 

The Committee on Standards of 
Conduct Governing Judges was 
unanimous in the opinion that the 
college could very well publish a 
photograph and an article 
concerning a judge as one of their 
graduates without his permission. 
His cooperation, therefore, as long 
as it is in good taste, would not 
violate Canon 2 of the Code of 
Judicial Canons. We would stress 
that our approval is predicated 
upon the article being run in the 
college newspaper, rather than ina 
brochure designed to promote 
student enrollment. 

Two of the members of the 
committee, however, objected to 
the caption “This is where it all 
began,” on the ground that it 
exploited the judiciary for 
advertisement purposes. It was felt 
that the photograph and a simple 
article would be more appropriate. 


Deputy Commissioner’s Recusal 


This is in response to an inquiry 
whose problem is restated as 
follows: 

An industrial claims judge has 
pending a motion to tax costs 
against the Division of Workers’ 
Compensation, Department of 
Labor and Employment Security. 
Because he is a deputy 
commissioner: that Division and 
Department, he has recused himself 


from hearing the motion, on the 
ground that there is an “irrebuttable 
presumption of prejudice and 
predisposition.” The committee 
was confused as to whether we 
were being asked to approve the 
action, or determine whether there 
is any reason to recuse himself in 
future cases of that type. 

If the inquiry is to the propriety 
of your action, the committee was 
of the opinion we should not 
answer. The order creating the 
Committee on Standards of 
Conduct Governing Judges 
requires us to “render advisory 
opinions to inquiring judges 
relating to the propriety of 
contemplated judicial and 
nonjudicial conduct . . . .” Inasmuch 
as the commissioner has already 
recused himself, the committee was 
of the opinion that the inquiry was a 
post hoc request. 

Assuming the inquiry is 

addressed as to what he should do 
in future cases of this type, three of 
the eight members responding felt 
we should refuse to answer. As one 
member stated: 
. . . the question posed is really political in 
nature and part of that ongoing dispute as to 
the nature of the office of deputy 
commissioner. Eventually the legislature or 
the courts, or both, will have to speak further 
on whether the deputy is a judicial officer 
and independent of the agency. I think our 
committee should stay out of this dispute. 
Four of the members did not fear to 
tread upon what may be a political 
question. Deputy commissioners 
are appointed by the Governor for 
specific terms. They hold their 
position by virtue of the 
appointment, and cannot be 
removed, except on good cause, 
until the expiration of the 
commission. They are supported 
logistically by the chief 
commissioner, rather than the 
bureau. They are not employees of 
the Department. Were all deputy 
commissioners to recuse 
themselves in these matters, there 
would be no one to hear the 
Department's claims. 

Their situation is analogous to 
that of a judge. While being paid 
and supported by the state, judges 
are regularly required to decide 
civil and criminal matters in which 


the state is litigating against 
individuals. We do not, and should 
not, recuse ourselves. 

It is a legislative question whether 
deputy commissioners should be 
totally divorced from the 
Department. As far as an ethical 
question is concerned, a majority of 
the responding members of the 
committee felt there was nothing in 
Canon 3C which requires recusal. 


Using Letter for Grant 
Application 


This is in response to a letter 
inquiring as to the propriety of 
permitting publication of a letter a 
judge wrote to the executive 
director of a philosophical society. 
The gist of the letter was to describe 
a seminar in jurisprudence, which 
the judge, as a member of the 
society, put on for the benefit of 
other judges. The letter was written 
to demonstrate that the work of the 
society has some lasting importance 
beyond academia. It is now 
proposed to use the letter to 
demonstrate the value of the society 
to obtain a grant from a foundation. 

Nine of the 10 members 
responding were unanimous in their 
opinion that the proposed use of the 
letter does not violate the Canons of 
Ethics. 


Guest of Honor at Dinner 


This is in response to an inquiry as 
to the propriety of attending as a 
guest of honor a dinner put on by a 
university located outside Florida, 
the purpose of which is to honor the 
judge for voluntary service prior to 
going on the bench. Specifically, 
the judge wanted to know whether 
he may attend the dinner and 
accept an award, and sit at the head 
table. 

Of the seven members of the 
committee who responded to the 
inquiry, all were unanimous that the 
judge may attend the dinner, accept 
the award and sit at the head table. 
All of them were careful to caution, 
however, that he may not engage in 
any fund raising activity. 

James T. CARLISLE 
Chairman, Committee on 
Standards of Conduct 
Governing Judges 
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One new plan that insures you and your employees three ways: 


1. Life insurance 
2. AD&D insurance 
3. Medical insurance 


The Florida Bar’s new Group Life and Medical Insurance Program 
offers you and your employees (1) life insurance (to a $50,000 maximum), 
(2) accidental death and dismemberment coverage (to the same limit) 
and (3) health insurance which pays room and board, 80% until you have 
spent $1500 and 100% of charges beyond that (after a $100 deductible). Or 
choose a $500 deductible, to lower your premium cost. 

Written through the National Employers Trust by Republic National Life 
Insurance Company, this new plan is available to all members of 
The Florida Bar and their employees. Write or call for complete details today. 


Poe &Associates, Inc. 


We’re Florida’s insurance people. Name 

P.O. Box 1348/Tampa, F'L 33601 I 

(813) 228-7361/Ft. Lauderdale (305) 491-1080 

Ft. Myers (818) 939-5212/Jacksonville (904) 398-1112 | 

Lakeland (813) 646-2968/Miami (305) 751-9765 I ! 
Miami (305) 576-7880/Orlando (305) 671-2470 | | 
Tallahassee (904) 386-4102/Venice (813) 488-6738 J 

Winter Haven (813) 294-7541 I 

TOLL-FREE SERVICE: 
Orlando Area 422-3860/Pinellas County 461-2311 
All other Florida cities 1-800-282-0593 
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CRIMINAL LAW 


Attacking the 
Truthful Witness: A 
Defense Lawyer's 
Perspective 


By Jerome C. Latimer 


Many criminal defense lawyers 
would be astonished to learn that 
until recently there was serious 
academic debate as to whether 
otherwise legitimate modes of 
impeachment may be ethically 
utilized against a known truthful 
witness on cross-examination. 
Suppose your black client candidly 
admits he robbed a _ particular 
merchant and the’ merchant’s 
identification of him is correct. In 
addition, through discovery, you 
learn the merchant has recently 
been convicted of a felony and he 
has repeatedly stated to others, “All 
black men look alike,” that he is 
nearsighted and was not wearing 
his glasses at the time of the 
robbery. May you ethically attempt 
on cross-examination at trial to 
impeach the credibility of the 
merchant, who on direct, has 
identified your client as_ the 
robber?! 

In 1971 the approved draft of the 
American Bar Association’s 
Standards Relating to the Defense 
Function provided in §7.6b? “a 
lawyer’s belief that the witness is 
telling the truth does not necessarily 
preclude appropriate cross- 
examination in all circumstances, 
but may affect the method and 
scope of the cross-examination. He 
should not misuse the power of 
cross-examination or impeachment 
by employing it to discredit or 
undermine a witness if he knows the 


witness is testifying truthfully.” 

The Commentary to the 1971 
Standard $7.6b was further 
illuminating as to the unambiguous 
position of the American Bar 
Association: 


The mere fact that defense counsel can, by 
use of impeachment, impair or destroy the 
credibility of an adverse witness does not 
impose on him a duty to do so. Cross- 
examination and impeachment are legal 
tools which are a monopoly of licensed 
lawyers, given for the high purpose of 
exposing falsehood, not to destroy truth or 
the reputation of aknown truthful witness. ... 

A number of leading American and British 
trial lawyers consulted by the Committee 
believed that because lawyers are afforded a 
monopoly of the tools of cross-examination 
and impeachment in order to expose 
falsehood it is not proper to use those tools to 
destroy truth, or to seek to confuse or 
embarrass the witness under these circum- 
stances. ... 

It was agreed that the use of conventional 
methods of impeachment against a witness 
who had testified truthfully so undermines 
the administration of justice that it should be 
avoided. .. 


The 1971 version of Standard 
§7.6(b) and its commentary 


reflected the views of the chairman 
of the advisory committee that 


drafted it, Warren E. Burger.‘ The 
views expressed in the 1971 version 
of Standard §7.6(b) and _ its 
commentary have been the subject 
of criticism.5 

What was wrong with the 1971 
version of Standard §7.6(b) is that it 
was founded upona faulty premise, 
that a criminal trial is a 
search for the truth. When a 
jury finds a criminal de- 
fendant “not guilty,” it is not 
finding thereby that the defendant 
did not do the act alleged in the 
information; rather, it is finding that 
the state has failed to introduce 
evidence of such quality as to prove 
the guilt beyond a_ reasonable 
doubt. As stated by Professor 
Starrs, “The criminal defense 
lawyer must understand that the 
criminal trial, as we know it in the 
Anglo-American system, is not a 
search for the truth, but rather the 
occasion for the prosecution to 
prove the accused’s guilt beyond a 
reasonable doubt.’® Florida’s 
Second District Court of Appeal 
has, in fact, held that it is error for a 
trial judge to instruct the jury that it 
is their duty to “seek the truth” 


based upon the evidence since such 
an instruction might lead the jury to 
misapply the court’s instruction as 
to the burden of proof.’ Therefore, 
when the defense lawyer on cross- 
examination interrogates the 
witness as to his perceptual ability, 
prior criminal record, bias and 
interest, consistency of his 
testimony and the like, he is not 
participating in the creation of 
evidence known to be false or 
engaging in conduct involving 
dishonesty or fraud as proscribed 
by DR 7-102. Rather, he is revealing 
to the jury the true facts concerning 
the quality of the evidence 
presented by the prosecutor so that 
they, in turn, may determine 
whether the state has sustained its 
burden of proof.’ To do otherwise 
may, in fact, be unethical.® 
However, one judge has 
commented: “Nor do I believe the 
lawyer has a duty to attempt to 
‘destroy the truthful witness’ or 
prove him to be ‘mistaken’ or 
‘lying.’ He does not have the duty to 
mislead the judge or jury. . . . That 
other advocates might undertake 


Jerome C. Latimer is a professor of law 
at Stetson University College of Law, 
Gulfport. Among the courses he teaches 
are criminal law, evidence and public 
defender clinic. He received a B.A. degree 
from Florida State University in 1967 and 
was awarded a juris doctor degree, with 
honors, from the University of Florida in 
1970. He was a former associate with the 
firm of Whiteman, Rowe, Weidemeyer in 
Clearwater, and an assistant public 
defender in the Sixth Judicial Circuit. He 
writes this column on behalf of the 
Criminal Law Section, Joseph P. 
D'Alessandro, chairman; Radford Sturgis, 
editor 
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CRIMINAL LAW 


the defense in such a way is not 
reason enough for the lawyer who 
values his own ethical principles to 
do so.”!° In Johns v. Smythe, where 
a defense lawyer failed to give a 
closing argument or request certain 
appropriate jury instructions 
because his “conscience” and his 
belief in his client’s guilt precluded 
him from doing so, another judge 
commented: “[I]t would be a dark 
day in the history of our judicial 
system if a conviction is permitted 
to stand where an_ attorney, 
furnished to an indigent defendant, 
candidly admits that his conscience 
prevented him from effectively 
representing his client according to 
the customary standards prescribed 
by attorneys and courts.”!! The 
district judge in the Johns case 
granted a writ of habeas corpus 
based upon the fact that counsel’s 
failure to argue the case before the 
jury because of his “conscience” 
constituted incompetent assistance 
of counsel in violation of due 
process guarantees.”!2 Where 
counsel’s inaction results from his 
personal ethical values, beliefs or 
convictions, it is difficult to 
perceive any significant difference 
between failure to give a closing 
argument and failure to cross- 
examine material witnesses. 
Should the lawyer’s knowledge 
that the prosecution witness has 
testified truthfully upon direct 
examination ethically prevent him 


POLICE BEHAVIOR 
AND PROCEDURES 


Analysis and expert witness testimony 
by nationally renowned university 
criminologist and law enforcement 
authority. Extensive experience in police 
litigation. References and detailed 
credentials available upon request. 
Experienced specialists also available in 
the following areas: 
e Private security 
¢ Jail and confinement conditions 
* Police traffic accident reconstruction 
George Kirkham and 
Associates, Inc. 
Criminal Justice Consultants 
P.O. Box 1361 
Tallahassee, FL 32302 
(904) 222-2476 


from utilizing otherwise legitimate 
forms of impeachment for the 
purpose of attacking his credibility 
on cross? Certainly not. Toa similar 
inquiry, Professor Starr gave the 
same response. He stated: 

Not one whit, unless ours is a system which 
makes the search for the truth preeminent. In 
that event, anything which obstructs that 
search is impermissible. But, as we know it, 
such cross-examination merely puts the 
weight and sufficiency of the 
prosecution’s case to the test. This is 
perfectly acceptable even though the truth 
may be diminished in the doing.'* 


It is comforting to note that the 
American Bar Association has 
recently reversed its position with 
regard to attacking the truthful 
witness. On February 12, 1979, 
Standard 4-7.6(b) was approved. It 
provided: “A lawyer’s belief or 
knowledge that the witness is telling 
the truth does not preclude cross- 
examination, but should, if possible, 
be taken into consideration by 
counsel in conducting the cross- 
examination.”'4 The commentary 
to the new version Standard 4- 
7.6(b) clearly reveals that though 
counsel may under certain 
circumstances refrain from 
impeaching a_ known truthful 
witness, there are many occasions 
when counsel may, and in fact, 
must do so. It states in part: 


(T]here unquestionably are many cases 
where defense counsel cannot provide the 
accused with a defense at all if counsel is 
precluded from engaging in vigorous cross- 
examination of witnesses either believed or 
known to have testified truthfully. For 
example, where the defendant has admitted 
guilt to the lawyer and does not plan to 
testify, and the lawyer simply intends to put 
the state to its proof and raise a reasonable 
doubt, skillful cross-examination of the 
prosecution’s witnesses is essential. Indeed, 
were counsel in this circumstance to forego 
vigorous cross-examination of the 
prosecution’s witnesses, counsel would 
violate the clear duty of zealous 
representation that is owed to the client.'® 

The commentary also included 
this quotation from Supreme Court 
Justice White: “Our interest in not 
convicting the innocent permits 
counsel to put the State to its proof, 
to put the State’s case in its worst 
possible light, regardless of what he 
thinks or knows to be the truth.... 
In this respect, as part of our 
modified adversary system and asa 
part of the duty imposed on the 
most honorable defense counsel, 
we countenance or required 
conduct which in many instances 
has little, if any, relation to the 
search for truth.”!@ 

Though the average criminal 


defense attorney might be 
astonished by the existence of such 
a debate, he can now be relieved to 
know he may continue to do what 
he has always done and what he has 
always assumed was ethical. o 


' Note that this question is posed solely 
from the defense attorney’s perspective. 

2 Upon inquiring to The Florida Bar, the 
author has been informed that neither The 
Florida Bar nor the Florida Supreme Court 
has adopted any version of the ABA 
Standards Relating to Defense and 
Prosecution Function. 

3 A.B.A. STANDARDS RELATING TO THE 
PROSECUTION FUNCTION AND DEFENSE 
Function, TENTATIVE DraFt at 272 (March 
1970). 

4 See W. Burger, Standards of Conduct for 
Prosecution and Defense Personnel: A 
Judge’s Viewpoint, 5 Am. Crm. L.Q. 11 
(1966); See also, A. Rubin, Can It Be Ethical 
to Let Your Client Lie on the Stand? Juris 
Doctor 36, (February 1976). 

5 See M. Freedman, Professional 
Responsibility of the Criminal Defense 
Lawyer: The Three Hardest Questions, 64 
Micn. L. Rev. 1469 (1966); D. Bress, 
Professional Ethics in Criminal Trials: A 
View of Defense Counsel's Responsibility, 
64 Micu. L. Rev. 1493 (1966); J. Starrs, 
Professional Responsibilities: Three Basic 
Propositions, 5 AM. Crim. L. Q. 17 (1966); A. 
Bowman, Standards of Conduct for 
Prosecution and Defense Personnel: An 
Attorney's Viewpoint, 5 AM. Crim. L. Q. 28 
(1966); D. Bress, Standards of Conduct of 
Prosecution and Defense Function: An 
Attorney's Viewpoint, 5 Am. Crm. L. Q. 23 
(1966). 


8 J. Starrs, Professional Responsibility: 
Three Basic Propositions, 5 AM. Crm. L. Q. 
17, 21 (1966). 

* Gibbs v. State, 193 So.2d 460 (4th DCA 
Fla. 1967). 

5 See, A. Bowman, Standards for 
Prosecution and Defense Personnel: An 
Attorney's Viewpoint, 5 AM. Crim. L. Q. 29 
(1966) at 30. “[A]lthough I have a clear duty 
not to present my false testimony, I may 
properly present truthful testimony which 
tends to undermine the prosecutor’s case.” 

° See, M. Freedman, Professional 
Responsibility of the Criminal Defense 
Lawyer: The Three Hardest Questions, 64 
Micu. L. Rev. 1469 (1966) suggesting that 
such failure would undermine the lawyer's 
obligation of confidentiality toward his 
client by using such confidences to the 
prejudice of the client; D.R. 4-101(B)(2) 
“[A] lawyer shall not knowingly use a 
confidence or secret of his client to the 
disadvantage of the client. See also, D.R. 7- 
101, Representing a Client Zealously. 

10 A. Rubin, Can It Be Ethical to Let Your 
Client Lie on the Stand? Juris Doctor 36, 
39 (February 1976). 

"| Johns v. Smythe, 176 F. Supp. 949, 954 
(E.D. Va. 1959). 

2 Id. 

Starr, Professional Responsibility: 
Three Basic Propositions, 5 AM. Crm. L. Q. 
17, 22 (1966). 

Morgan, R. Rotunda, PRoFEssiIoNAL 
REsponsiBiLity; 1979 SELECTED NATIONAL 
STANDARDS SUPPLEMENT, p. 93. 

' Td. p. 94. 

'6 Td. p. 94. 
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“Word 
Processing 


... With 
a personal 
touch.” 


“It’s not enough to sell the 
world’s most complete typing 
system! When you invest in Word 
Processing equipment, you’re 
choosing a total support package. 

When we install your Micom, 
your staff will be thoroughly 
trained. And our skilled Marketing 
Support and Technical Support 
Teams will personally assure your 
continued productivity. 

Our reputation is on the line. As 
Florida’s most respected name in 
office products, customer satisfaction 
is our ultimate goal. If we’re to remain 
the fastest growing distributor of Word 
Processing equipment, we can’t afford 
to have one dissatisfied customer. 

So... check with George Stuart, for 
the personal touch in Word Processing. 


FLORIDA’S WORD PROCESSING LEADER 


The word for word processing. 


WANT TO KNOW MORE? 
Let me hear from you! I'll be glad to give you 
all the facts about Micom, the world’s most 


advanced word processing system. 
Name. Title 
Organization 
Address 
City 
Phone 
fa GEORGE STUART, INC. @ Office Systems Division 
as 133 East Robinson Street @ Orlando, FL 32801 @ (305) 843-7700 


& INCORPORATED 


Need miore information? Call 
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New Fund VP 
in Development 


The Fund is pleased to announce 
that attorney Charles J. Kovaleski, 
formerly of City Title Insurance 
Company, has 
joined The Fund’s 
staff as Vice Pres- 
ident-Development. 
He will supervise 
the Fund Field 
development. Mr. 
Kovaleski was in 
charge of City 


Development Office in Newark, New 
Jersey. He was previously Executive 
Vice President of the Kansas bar- 
related™ title insurer, Insured Titles, 
Inc. Mr. Kovaleski is a graduate 
of the University of Illinois School 
of Law. 


Attorney Walter 
R. Beales, III, As- 
sistant Vice Presi- 
dent-Development, 
has been promoted 
to Vice President. 
Mr. Beales will be 
responsible for len- 
der relations and 
Walter R. Beales, 11! development plan- 
ning. He has been with The Fund for 
eight years and is a graduate of Mercer 
University School of Law. 


Young Lawyers, Fund 
Score on Realty Program 


Nearly 800 members of the Young 
Lawyers Section of The Florida Bar 
attended a one-day seminar on real 
estate procedures. The meetings, held 
in Miami, Tallahassee and Tampa, 
were jointly sponsored by the Section 
and Lawyers’ Title Guaranty Fund. 
Clearwater attorney and Fund member 
Timothy A. Johnson, President of the 
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Title Guaranty Fund 
S The Florida lawyers’ organization for guaranteeing titles to real estate 


Young Lawyers and Fund Vice 
President Walter R. Beales, III, were 
the key people in developing this 
program. Seminar speakers were W. 
Christopher Hart, Pensacola; Hal H. 
Kantor, Orlando; Louis B. Guttmann, 
Orlando; R. Carlton Ward, Clearwater; 
and George R. Moraitis, Ft. Lauderdale. 


Tampa Realtors Present 
Law Forum and Luncheon 


A legal forum coordinated by Mrs. 
Evelyn W. Bopp, Chairman of the 
Realtor-Attorney committee, Tampa 
Board of Realtors was held recently. 
The program participants were Fund 
members Raymond C. Farfante, Jr., 
Douglas W. Hampton, Edward J. 
Kohrs, Gerald W. Nelson, L. David 
Shear and E. C. Watkins, Jz., who is 
pictured below receiving a special award 
for his contribution to the program. 

Mr. Jimmy Reinhardt, President 
of the Tampa 
Board of Realtors, 
presented a 
plaque to honor 
Mr. Watkins for 
his presentation 
on Realtor liabil- 
ties. Mr. Watkins 
took the unique 
approach of read- 
ing a complex and | 
humorous law 
school exam on = 
real property 


LAWYERS TITLE | 
GUARANTY 
FUND 


New Rate Book 
Distributed by the Fund 


The Fund has distributed a new 
rate book with lower additional 
contribution rates for Fund Owner 
Policies of less than $60,000. Rates 
for Owner Policies for greater 
amounts and Mortgagee Policies 
remain unchanged. 


Lawyers’ Title Guaranty Fund has 
been a leader in keeping the cost of 
title policies low and has lowered 
mortgagee policy rates four times. 
Title insurance remains one of the few 
products that has actually gone down 
in price over years of inflation. A 
cornerstone of The Fund is that 
nothing offers greater consumer 


protection than a good attorney and 
a sound title insurance policy. 


to 125 Tampa Jimmy Reinhardt, President, Tampa Board of Realtors presents plaque 


Realtors. 


St. Petersburg Realtors 
Hear PA Discussion 


Attorney Kent G. Whittemore 
recently addressed the St. Petersburg 
Board of Realtors on the advantages of 
the Professional Association for sales 
associates and brokers as independent 


to Fund Member E. C. Watkins, Jr. 


contractors. Mr. Whittemore, a Fund 
member, chose real estate as his 
undergraduate major and has taught 
real estate related courses at the St. 
Petersburg Junior College. The meeting 
took place at the suggestion of Mrs. 
Selma Hamilton, Executive Director of 
the St. Petersburg Board of Realtors. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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ENVIRONMENTAL LAW 


Lake Country 
Estates v. Tahoe 
Regional Planning 
Agency: Opening 
the Door to a 
Section 1983 Cause 
of Action in Land 
Use Litigation 


By Frank Schnidman 


Preface 


The relevance of §1983 cause of 
action to land use litigation is a topic 
requiring extensive research just to 
outline the areas of concern. These 
concerns include: the restrictive 
view of the “under color of” law 
requirement and of the privileges 
and immunities section of the 14th 
amendment; the affirmation of the 
narrow view of the “under color of” 
law requirement and _ sustaining 
claims based on official action 
taken pursuant to an _ unconsti- 
tutional law; the expansion of 
“under color of” law to include 
unauthorized and even unlawful 
conduct when the pretense of 
authority furthered the violation 
alleged; the decision in Monroe v. 
Pape and modern case law 
involving immunity, direct action 
against municipalities, etc., all 
leading to Monell v. NYC 
Department of Social Services, 
Lake Country Estates v. TRPA, 
Davis v. Passman and Owen v. City 
of Independence. 

Adequately relating these issues 
to land use litigation would take a 
full-length book. It therefore shall 


be the approach of this article to 
identify the key issues and highlight 
their elements. This discussion will 
outline judicial involvement in the 
land use area, discuss the frustration 
of developers and landowners with 
the lack of an effective remedy, 
outline the evolution of the §1983 
cause of action in land use litigation, 
trace the relevant case law, and 
discuss the potentials and pitfalls of 
using §1983 when seeking redress 
from allegedly excessive land use 
regulation. 


Introduction 


The problems of government are practical 
ones and may justify, if they do not require, 
rough accommodations — illogical, it may 
be, and unscientific.! 

. . . the city’s interest in attempting to 
preserve the quality of urban life is one that 
must be accorded high respect. Moreover, 
the city must be allowed a reasonable 
opportunity to experiment with solutions to 
admittedly serious problems.* 


While the law can be said to be unsettled, 
some things are clear. Not even jurisdictions 
that compensate most liberally allow 
recovery for mere depreciation in market 
value.? 

When the United States Supreme 
Court decided its first zoning case, 
Village of Euclid v. Ambler Realty 
Co.,‘ it held that the enactment of 
municipal zoning laws was 
legislative in nature.> Therefore, a 
zoning ordinance duly enacted by a 
municipality pursuant to state 
enabling legislation is clothed in the 
presumption of legislative validity; 
it is presumed to be constitutional.® 
As the Court in Euclid stated, an 
ordinance will be upheld as 
constitutional unless its provisions 
can be shown to bear no substantial 
relation to public health, safety, 
morals or general welfare, and are 
clearly arbitrary and unreasonable.’ 
The heavy burden of showing that 
the ordinance lacks a reasonable 
basis has resulted in the repeated 
failure of challenges to the consti- 
tutionality of municipal zoning 
ordinances.’ 

The social and environmental 
ramifications of local land use 
decisions are currently of great 
concern to many segments of 
American society — citizen 
groups,’ landowners,!® public 


officials'!! and their attorneys.'? 
And the courts are increasingly being 
asked to resolve the conflicts 
between these various interests.’ 
The case law on American land use 
controls includes over 10,000 
reported cases, and over 95 percent 
have arisen in connection with 
zoning.'4 It can be fairly stated that 
absent procedural errors or 
omissions, the courts usually find in 
favor of local government.!5 

A zoning regulation is generally 
not held unconstitutional or void 
simply because it reduces the value 
of a parcel of land.'® In fact, in 
Euclid the U.S. Supreme Court was 
not bothered by a 75 percent 
diminution in value.'” This raised 
the issue of just how much the 
devaluation must be before it will 
be seen as a deprivation of property 
rights in violation of the fifth 
amendment.'* The Supreme Court 
itself has been of no great assistance 


Frank Schnidman, in private practice in 
Washington, D.C., is a member of the 
New York, District of Columbia and 
Florida Bars. During the academic year 
1980-81 he will be visiting scholar in 
residence at the Harvard Law School, 
where one area of research will be the 
potential use of a Section 1983 cause of 
action in a land use situation. 

He thanks the Lincoln Institute of Land 
Policy for supporting the research upon 
which this article is based and Professor 
Arvo Van Alstyne of the University of 
Utah College of Law for reviewing and 
commenting upon the manuscript. 

Schnidman writes this article on behalf of 
the Environmental Law Section, Ross 
McVoy, chairman, and Robert 
Martin, editor. 
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in defining just how far government 
can go in its regulatory efforts 
before they will be found 
unconstitutional. In the words of 
Justice Oliver Wendell Holmes: 


. while property may be regulated to a 
certain extent, if regulation goes too far it 
will be recognized as a taking... We are in 
danger of forgetting that a strong public 
desire to improve the public condition is not 
enough to warrant achieving the desire by a 
shorter cut than the constitutional way of 
paying for the change . . .'® 
The problem has been, and 
continues to be, that the courts 
refuse to identify the exact point 
where “regulation goes too far” and 
becomes a “taking.” 


Traditional Remedies 


As stated above, land use 
regulation is generally not 
unconstitutional or void simply 
because it reduces the value of a 
parcel of land. It is usually only 
when the regulation deprives a 
landowner of the entire use and 
value of the property, or does not 
allow a “reasonable” return that the 
regulation is held unconstitutional 
as applied to that particular land.?! 

The key question is what the 
reme/ly will be in the event suit is 
brought on a “taking” challenge. 
With rare exception, the court 
finding in favor of the landowner 
will invalidate the restriction, rather 
than award damages.” It therefore 
becomes important to realize that 
the possibility of compensation in 
such litigation is limited. This, then, 
leaves the landowner in a situation 
where if he wins and the ordinance 
is invalidated he must still go back 
and deal with the same government 
officials in attempting to proceed 
with his development plans. This 
leaves the landowner with the risk 
that, in conformance with the 
guidelines of the court decision, a 
new ordinance will be prepared 
which will again thwart 
development  objectives.22 The 


problem results that even when 
government is acting in an illegal 
manner, the landowner may not be 
able to recover the losses he has 
incurred because of and during his 
challenge of governmental 
regulatory action.™ 


Evolution of §1983 Land 
Use Related Cause of Action 


There is developing case law, 
however, which may allow 
recovery for diminution in value, 
for temporary taking or for related 
losses when local government acts 
to regulate land use in a manner 
which exceeds valid police power 
regulatory authority. The Federal 
Civil Rights Act, Title 42 of the 
United States Code, §1983 
provides a federal remedy to 
persons deprived of their rights by 
the actions of public officials — 
whenever any person: 

. under [the] color of any statute [or] 

ordinance . . . subjects . . . any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by 
the Constitution and laws... 
A line of cases since Lynch v. 
Household Finance Corp., has 
stated that there is no_ real 
dichotomy between personal 
liberties and property rights, and 
that rights in property are basic civil 
rights. The civil rights statute 
provides a federal judicial forum to 
examine the actions of local 
government and — though there 
are issues of whether there is 
absolute or qualified immunity 
from suit and when under the 
statute only persons not local 
government entities can be sued*é 
— a civil rights case can be made in 
federal court against the 
government officials personally, 
holding them personally liable for 
damages, as well as holding the 
municipality liable.?” 


The Supreme Court, Land 
Use Regulation and Civil Rights 


In reviewing land use cases, the 
almost complete absence of 
decisions from the United States 
Supreme Court becomes evident. 
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With only minor exceptions since 
the validity of land use regulation 
was established, the Supreme Court 
has consistently refused to review 
decisions in this field.28 From 1926- 
1928 the Supreme Court handed 
down five decisions, and for 46 
years remained silent.?® Then, from 
1974 to 1978 the Supreme Court has 
decided eight more cases**—a total 
of only 13 cases in 52 years. During 
this period there were also two 
police power cases in a land use 
context®! and that comprises the 
totality of direct Supreme Court 
involvement in land use regulation. 

On March 5, 1979, the Supreme 
Court handed down Lake Country 
Estates v. Tahoe Regional Planning 
Agency,” its latest land use 
regulation decision. Justice Stevens 
delivered the opinion of the Court, 
in which Chief Justice Burger, and 
Justices Stewart, White, Powell and 
Rehnquist joined. Though Justices 
Brennan, Marshall and Blackmun 
each filed dissenting opinions, all 
justices agreed that a §1983 cause of 
action existed and federal 
jurisdiction under 28 U.S.C. §1343 
was properly invoked. 

Lake Country Estates was an 
action against the Tahoe Regional 
Planning Agency (TRPA), an 
agency created by a compact 
between California and Nevada 
which was approved by 
Congress,** and against individual 
members of its governing body and 
its executive officer. Petitioners, 
Lake Country Estates and Country 
Club Estates, alleged that the TRPA 
and the individual defendants took 
petitioners’ property without just 
compensation and without due 
process of law. 

The compact created a “separate 
legal entity,” the TRPA,** and 
directed it to adopt a regional plan 
providing for land use, trans- 
portation, conservation, recreation, 
public services and facilities and 
similar matters in the Lake Tahoe 
Basin.*> TRPA was empowered to 
adopt and enforce ordinances, 
rules, regulations and policies on a 
number of subjects to effectuate the 
regional plan.*6 

TRPA has a governing board of 
10 members, none of whom are 
elected to it. Six are appointed by 
county and city governments in 
the area: two are appointed, 
respectively, by the governors of 
California and Nevada; and two are 
members by virtue of their offices 
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in natural resources agencies of 
their states.” 

In 1971, Lake Country Estates 
submitted plans for development 
of its property to El Dorado 
County, and they were approved. 
The plans were then submitted to 
and approved by the TRPA’s 
Advisory Planning Commission. 

On February 10, 1972, however, 
TRPA adopted its regional plan. 
The regional plan included a “Land 
Use Ordinance,” (LUO), and under 
the LUO Lake Country’s land was 
classified as “General Forest” and 
“Conservation Reserve.” The LUO 
prohibited any development or use 
of property so classified for any 
purposes except hiking _ trails, 
camps, riding trails, forest 
management programs, fire 
lookouts and the like.** 

Lake Country again applied to 
TRPA for permission to develop 
the property. TRPA rejected the 
application and reclassified all of 
the property as “Conservation 
Reserve.”9 

On April 16, 1973, Lake filed a 
complaint in the U.S. District Court 
for the Eastern District of 
California against TRPA, El 
Dorado County, the State of 
California, and the individual 
defendants. Lake Country alleged 
that the defendants had taken the 
property without just compen- 
sation and without due process of 
law, in violation of the fifth and 14th 
amendments to the U.S. 
Constitution. Jurisdiction was 
invoked pursuant to: 28 U.S.C. 
§1331 because each plaintiff's claim 
exceeded $10,000, exclusive of 
interest and costs, and arose under 
federal constitutional provisions 
and the federal law of the compact; 
28 U.S.C. §1343 because the 
plaintiff’s asserted claims under 42 
U.S.C. §1983 for violation of 
constitutional rights under color of 
state law; and 28 U.S.C. §2201 and 
the court’s pendant jurisdiction.*! 

On December 11, 1975, the case 
was dismissed.*? Although the court 
held the complaint sufficient for a 
cause of action in inverse 
condemnation,® it ruled that an 
inverse condemnation action 
cannot be brought against TRPA 
because it lacked the power of 
condemnation.“ 

Lake Country appealed to the 
Ninth Circuit Court of Appeals, 
where the case was consolidated 
with others involving TRPA. In its 


first opinion, issued August 5, 1975, 
the Ninth Circuit reversed the 
district court in part, holding that 
the complaint stated claims against 
TRPA for damages and for 
injunctive and declaratory relief 
under the due process clause of the 
fifth amendment.* It affirmed 
dismissal of the states in the related 
actions on the basis of the 11th 
amendment, and the dismissal of 
the county on other grounds.‘ 
With respect to Lake Country’s 
damage claims against the 
individual defendants, the court 
held that the individual defendants 
were entitled to absolute immunity 
to the extent they were acting in a 
“legislative” capacity and qualified 
immunity to the extent they were 
acting in an “executive” capacity.‘” 

TRPA petitioned for rehearing. 
On December 21, 1977, the court of 
appeals withdrew its August 5 
opinion, and issued a_ second 
opinion in its place.** In its second 
opinion the court ruled, for the first 
time and sua sponte, that the TRPA 
is immune from suit under the 11th 
amendment.*® 

TRPA had never claimed such 
immunity at any stage. California 
and Nevada had vigorously denied 
in related actions that TRPA was an 
arm of either state or anything buta 
local government entity.5° The 
court of appeals itself had not 
suggested in its earlier opinion that 
TRPA was immune from suit. 
Nevertheless, on the basis of Petty 
v. Tennessee-Missouri Bridge 
Commission,*! the court held TRPA 
immune from suit. It construed 
Petty to hold that “bistate 
compacts . . . preserve Eleventh 
Amendment immunity for entities 
created under them.”* It also stated 
that even if Petty were not a binding 
decision, it “still would find 
immunity for the reasons set forth in 
the opinion of the Eighth Circuit: 
Petty v. Tennessee-Missouri Bridge 
Comm'n, 254 F. 2d 857 (8th Cir. 
1958).”53 The court also held, in 
contrast to Petty, that California 
and Nevada had not waived 
TRPA’s immunity by entering into 
the compact. Accordingly, it 
dismissed TRPA as a defendant. 

Thus, the court of appeals held 
that, in federal court, property 
owners whose property has been 
taken by an agency such as TRPA 
can recover damages or other 
compensation or relief for the 
taking only against the officials of 
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the agency. None of the other 
defendants, the states, the counties, 
or the agency itself, is accountable 
in damages for the taking in any 
federal court. Moreover, property 
owners can recover from those 
officials only to the extent they 
acted in an “executive” capacity in 
taking the property, and only if they 
can be shown to have acted in bad 
faith or to have departed from 
evenhanded enforcement of the 
regulations they enacted. 
Otherwise, even those officials 
have an “absolute” immunity, and 
no one is liable for the taking of the 
property. 

The United States Supreme 
Court was very concerned with the 
immunity holding of the Ninth 
Circuit, and “ . . . granted certiorari 
to decide whether the Tahoe 
Regional Planning Agency . . . is 
entitled to the immunity that the 
Eleventh Amendment provides to 
the compacting States them- 
selves.”55 There were three major 
parts to the Supreme Court's 
opinion: (1) a cause of action was 
properly stated under § 1983 and 
hence properly invoked federal 
jurisdiction under $1343; (2) the 
TRPA is not immune from liability 
under the 11th amendment; and (3) 
if the individual respondents were 
acting in a legislative capacity, they 
are entitled to absolute immunity 
from federal damages liability. 

All nine justices agreed with the 
$1983 cause of action, and that is the 
holding which is of greatest concern 
to this discussion.** Therefore, 
when a landowner is aggrieved by 
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the regulatory action of local 
government in relation to his land, 
he does have a cause of action 
recognizable by the federal courts. 
Granted there is the immunity 
problem for legislative actions,*’ 
however, the Supreme Court 
seemed to leave open the issue of 
liability for administrative acts — 
and much land use regulatory 
activity is considered admin- 
istrative activity.** 

Another important unresolved 
question is whether or not 
municipal legislators will be given 
absolute immunity. Because TRPA 
was a regional, not a local body, the 
Court expressly declined to decide 
this issue in Lake Country. As a 
result, local land use officials still 
cannot be certain as to the extent of 
their liability under §1983 for 
actions taken in their official 
capacities. Furthermore, there is 
the possibility that such officials 
might be sued for equitable 
(injunctive or declaratory) relief in 
state court and then sued in federal 
court for monetary relief under 
§1983. If the state court ruling is 
unfavorable to the officials, a 
plaintiff might attempt to use that 
ruling in federal court to support a 
claim for monetary damages.*® 


Questions for the Future 


Lake Country Estates adds anew 
twist to land use litigation. It raises a 
host of questions yet unanswered, 
thus causing a great deal of 
uncertainty for those involved in 
local land use regulation.®° Perhaps 
nonelected zoning administrators 
and zoning boards have the most to 
worry about. The §1983 cases have 
the potential for involving them 
personally in litigation and 
exposing them to legal fees and 
damage awards that may not 
always be reimbursable from the 
public purse. Local legislative 
bodies have less to fear from §1983 
actions simply because they are 
elected. 

Faced with uncertainty, 
municipal attorneys may find 
themselves forced to offer very 
conservative advice to land use 
decision makers until more 
guidance is available from the 
Supreme Court. Or, alternatively, 
they may have to prepare the 
municipality and its officials for the 
possibility of high legal fees and 
time consuming litigation. In the 
end, it may be the prospective costs 


of litigation rather than damage 
awards that will restrain local land 
use authorities. 

Developers and _ landowners, 
though now having another 
available cause of action, are still 
uncertain as to the actual chances of 
a viable remedy. At the present 
time, a number of cases are working 
their way through the federal 
courts.®! It, therefore, should not be 
long before §1983 is considered the 
claim to make when challenging 
allegedly invalid land use 
regulatory actions, or considered 
one of a string of claims to make, 
realizing that the chance of 
anything but equitable relief will be 
slight.® 

As discussed above, the U.S. 
Supreme Court’s involvement with 
land use and zoning cases has 
indeed been limited. Ironic as it 
may seem, the immunity concern of 
the Supreme Court which led it to 
accept Lake Country Estates, may 
in fact lead to a line of cases having 
profound effect on local 
government decision making in 
land use, and which may impact 
local government zoning and 
planning actions more than any case 
handed down since the Supreme 
Court first upheld the concept of 
zoning in Village of Euclid v. 
Ambler Realty Company in 1926. 

Will the Supreme Court provide 
further guidance? If so, what might 
they hold? As Harvard consti- 
tutional scholar Laurence Tribe 
stated during a lecture at the First 
Annual Supreme Court Review, 
held in Washington, and sponsored 
by the National Practice Institute, 
predictions of where the Burger 
Court will head are dangerous: 
“Whoever lives by the crystal ball 
soon learns to eat ground glass.”®y 
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$170,000. 

18 The fifth amendment provides in part 
‘. . . Nor be deprived of life, liberty, or 
property, without due process of law; nor 
shall private property be taken for public 
use, without just compensation.” This 
issue has had extensive treatment in the law 
reviews, the leading articles being: C. 
Berger, A Policy Analysis of the Taking 
Problem, 49 N.Y. Univ. L. Rev. 165 (1974); J. 
Costonis, “FAIR” Compensation and the 
Accommodation Power: Antidotes for the 
Taking Impasse in Land Use Controversies, 
75 Cox. L. Rev. 1021 (1975); F. Michelman, 
Property, Utility and Fairness: Comments 
on the Ethical Foundations of “Just 
Compensation” Law, 80 Harv. L. Rev. 1165 
(1967); J. Sax, Takings and the Police Power, 
74 YaLe L. J. 36 (1964); A. Van Alstyne, 
Takings or Damages by Police Power: The 
Search for Inverse Condemnation Criteria, 
44 So. Cau. L. Rev. 1 (1970). The major 
treatise on the issue is: F. Boss—ELMAN, D. 
Catuis &. J. BANTA, THE Takinc Issue: AN 
ANALYSIS OF THE CONSTITUTIONAL LIMITS OF 
Lanp Use Controt (1973). 


19 Pennsylvania Coal v. Mahon, 260 U.S. 
393, at 415-416 (1922). 

20 See Penn Central Transportation 
Company v. New York, 438 U.S. 104 (1978), 
where the Court upheld the New York City 
Landmarks Law’s prohibition against the 
construction of a 44-story office tower above 
the Grand Central Terminal. The 
Court stated that “In deciding whether a 
particular governmental action has effected 
a taking, this Court focuses rather both on 
the character of the action and on the nature 
and extent of the interference with rights in 
the parcel as a whole. . . ” In other words, 
they don’t set down guidelines, but like 
pornography—they know it when they see 
it. 

21 D. R. GopscHatk, et al. CoNsTITUTIONAL 
Issues OF GROWTH MANAGEMENT (1977), at 
56-57. 


22 Cases where the courts have invalidated 
various types of land use regulations include: 
City of Phoenix v. Burke, 452 P.2d 722 (1969) 
(refusal of rezone); Eldrige v. City of Palo 
Alto, 129 Cal. Rptr. 575 (1976) (open space 
zoning); Arastra Limited Partnership v. City 
of Palo Alto, 401 F. Supp. 962 (N.D. Cal. 
1975) (open space zoning); Peacock v 
Sacramento, 77 Cal. Rptr. 391 (1969) (zoning 
with severe height limits); Dooley v. Town 
Plan & Zoning Commission of Fairfield, 197 
A. 2d 770 (1964) (flood plain zone); Hyndiuk 
v. City of Chicago, 304 N.E. 2d 6 (1973) 
(minimum lot size); State v. Johnson, 265 A. 
2d 711 (Me. 1970) (wetland regulation); 
Schere v. Freehold, 292 A.2d 35 (1972); cert. 
den., 410 U.S. 931 (large lot zoning); Morris 
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341 U.S. 367 (1951); Kent Island Joint 
Venture v. Smith, 452 F. Supp. 455 (D. Mary. 
1978). Legislators and other local officials 
only enjoy a qualified immunity when 
performing nonlegislative acts such as 
passing upon zoning appeals, Adler v. 
Lynch, 415 F. Supp. 705 (D. Neb. 1976), 
or applications for a license, Hornsby 
v. Allen, 326 F.2d 605 (5th Cir. 
1964). In order to enjoy the qualified 
immunity the official must act “reasonably 
and in good faith under the circumstances:” 
Adler, at 712. The Supreme Court in Monell 
left open the question of what immunity, if 
any, a municipality should enjoy under 
$1983. 

On April 16, 1980, the United States 
Supreme Court handed down Owen v. City 
of Independence, Missouri, No. 78-1779, 
further opening the door for a $1983 land use 
cause of action and answered the question 
left open in Monell. In relation to the 
wrongful dismissal procedure of a municipal 
official, the Court held that a municipality 
has no immunity from liability under §1983 
flowing from its constitutional violations and 
may not assert the good faith of its officers as 
a defense to such liability. 

The Court stated: 


A damages remedy against the offending party is a vital 
component of any scheme for vindicating cherished 
constitutional guarantees, and the importance of assuring its 
efficacy is only accentuated when the wrongdoer is the 
institution that has been established to protect the very 
rights it has transgressed . . . The knowledge that a 
municipality will be liable for all of its injurious conduct, 
whether committed in good faith or not, should create an 
incentive for officials who may harbor doubts about the 
lawfulness of their intended actions to err on the side of 
eons citizens’ constitutional rights. Slip Opinion, page 


See: C. S. Ruyne, et al., Tort LiaBILity 
AND IMMUNITY OF MUNICIPAL OFFICIALS 
(1976); S. J. Rosen, et al., FepERAL Civit 
Ricuts Practice (1978); C. E. Le Gette, Jr., 
42 U.S.C. Section 1983: Claims Against the 
State for Damages, 7 Fa. L. Rev. 525 (1979); 
R. J. Glennon, Constitutional Liberty and 
Property: Federal Common Law and 
Section 1983, 51 So. Cat. L. Rev. 355 (1978); 
P. W. Morrison, The Defense of Local 


Government in Civil Rights Litigation, 4 
Dayton L. Rev. 1 (1979); P. C. Weick, 
Erosion of State Sovereign Immunity and 
the Eleventh Amendment by Federal 
Decisional Law, 10 Axron L. Rev. 583 
(1977); K. M. Blum, From Monroe to Monell: 
Defining the Scope of Municipal Liability in 
Federal Courts, 51 Tempte L. Q. 409 (1978); 
A. Powell, The Relationship Between 
Property Rights and Civil Rights, 15 
Hastincs L. J. 135 (1963); and B. A. 
ACKERMAN, PRIVATE PROPERTY AND THE 
ConstiTuTION (1977). 

27 See: Armstrong v. Ross, 266 N.W. 2d 674 
(1978) (denial of building permit); Barbaccia 
v. Santa Clara, 451 F. Supp. 260 (1978) 
(denial of subdivision approval and sewer 
service. Case also mentions possible liability 
under federal antitrust cause of action); 
Gordon v. Warren, 579 F. 2d 386 (1978) 
(damage suit in federal court after 
regulatory ordinance declared invalid by 
state courts); Kinderhill Farm Breeding 
Assn. v. Appel, 450 F. Supp. 134 (1978) 
(official immunity for denial of mobile park 
license); Marty’s Adult World v. Guida, 453 
F. Supp. 810 (1978) (damage suit in federal 
court following state court action, extent of 
local government immunity from suit); 6th 
Camden Corp. v. Evesham Twp., 420 F. 
Supp. 709 (1977) (interim damages for denial 
of zoning variance and site plan approval, 
prior to state court invalidations). 

The $1983 action is also attractive because 
under the Civil Rights Attorneys Fee’s 
Award Act of 1976, 42 U.S.C. §1988, costs of 
litigation can be recovered if the plaintiff 
wins, and in order not to stiffle such suits, if 
plaintiff loses, costs do not have to be paid. It 
is also important to note that winning in 
federal court may mean recovery of costs 
and the possibility of collecting punitive 
damages. 

The recent relevant Supreme Court case 
dealing with §1983 is Monell v. N.Y.C. 
Department of Social Services, 436 U.S. 658 
(1979) (local government immunity from 
§1983 liability abolished). Also of interest is 
Bivens v. Six Unknown Federal Narcotics 
Agents, 403 U.S. 388 (1971), holding a cause 
of action for damages arises under the 
Constitution when fourth amendment rights 
are violated. This was an issue in Lake 
Country Estates, but the Supreme Court felt 
it unnecessary to reach the issue to be able to 
conclude that there was both a cause of 
action and federal jurisdiction: 440 U.S., at 
398. Also of interest, though not directly, is 
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Davis v. Passman, 60 L Ed. 2d 846 (1979), 
holding that a cause of action and damages 
remedy can be implied directly under the 
constitution when the due process clause of 
the fifth amendment is violated. This case 
dealt with a federal official (a congressman) 
as did Butz v. Economou, 438 U.S. 478 (1978) 
which also found general federal jurisdiction 
for a citizen suffering a compensable injury 
to a constitutionally protected interest at the 
hands of a federal official. 

28 D. HAGMAN, URBAN PLANNING AND LAND 
DEVELOPMENT ConTROL Law, §29 (1975). 
See also, L. G. Sager, note 24, supra at 1375. 
See also N. Wituiams, 1 AMERICAN LAND 
PLANNING Law: LAND UsE AND THE POLICE 
Power, Ch. 4 (1974). 

29 These five cases were: Village of Euclid 
v. Ambler Realty, 272 U.S. 365 (1926); Zahn 
v. Board of Public Works, 274 U.S. 325 
(1927); Gorieb v. Fox, 274 U.S. 325 (1927); 
Nectow v. Cambridge, 277 U.S. 183 (1928); 
Washington v. Roberge, 278 U.S. 116 (1928). 

3° These eight cases were: Village of Belle 
Terre v. Borass, 416 U.S. 1 (1974); Warth v. 
Seldin, 422 U.S. 490 (1975); Hills v. 
Cautreaux, 425 U.S. 284 (1978); City of 
Eastlake v. Forest City Enterprises, 426 U.S. 
668 (1976); Young v. American Mini- 
Theatres, 427 U.S. 50 (1976); Metro Housing 
Development Corp. v. Arlington Heights, 
429 U.S. 252 (1977); Moore v. City of East 
Cleveland, 431 U.S. 494 (1977); Penn Central 
v. City of New York, 405 U.S. 538 (1978). 

31 These two cases were: Berman v. Parker, 
348 U.S. 26 (1954); Town of Hemstead v. 
Goldblatt, 369 U.S. 590 (1961). 

32 440 U.S. 391 (1979). 


33 Ca. Gov.’t Cope §§66800-66801 (West 
Supp. 1978); Nev. Rev. Stat. §§277.190- 
277.230 (1973); and Pub. L. No. 91-148, 83 
Stat. 360 (1969). 

34 Compact, Art. III (a). 

35 Td., Art. V (b). 

36 Td., Art. VI (a). 

37 Td., Art. III (a). 

38 Record, generated in the district court 
and transmitted to the court of appeals, at 77- 
78, 87. 

39 Appendix to petition for writs of 
certiorari, at 9. 

40 Td., at 5-6, 10, 15, 19-20. 

41 Td., at 5-6; record, op. cit., at 2-3. 

42 No. 76-1289, an unreported opinion by 
Judge James F. Battin. 

4 440 U.S. at 395-396. 

“Td. 

45 Jacobson, et al. v. TRPA, 558 F.2d 929 
(9th Cir., 1978). The court of appeals held 
that petitioners stated no claim under the just 
compensation clause of the fifth amendment 
because TRPA did not have the power to 
condemn property: 558 F 2d, at 936. 

46 The states, although named as 
defendants in Lake Country, were never 
served. They were before the Ninth Circuit, 
however, as defendants in other actions with 
which this one was consolidated. 

47 558 F. 2d, at 940. 

48 566 F. 2d 1353. 

49 566 F.2d 1359-50. 

50 Brief of Appellee State of California, 
August 2, 1976, in No. 76-1608, Layton- 
Tahoe Properties v. TRPA, pp. 7-9; Brief of 
Appellee State of Nevada, July 2, 1976, in 
No. 76-1608, Layton-Tahoe Properties v. 
TRPA, p. 7. 

51 359 U.S. 275 (1959). 

52 566 F. 2d at 1360. 

53 Id. 
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54 566 F.2d at 1361-62. 

55 Lake Country Estates v. Tahoe Planning 
Agency, 440 U.S. 391, at 393 (1979). 

56 As to the 11th amendment, the Court 
found that the states had specifically not 
intended TRPA to be covered by their 
immunity. As to immunity “we hold that 
petitioner’s federal claims do not encompass 
the recovery of damages from the members 
of TRPA acting in a legislative capacity,” at 
405, and “Like the Court of Appeals, we are 
unable to determine from the record the 
extent to which petitioners seek to impose 
liability upon the individual respondents for 
the performance of their legislative duties,” 
at 406. 

57 See footnote 26. 

58 Developments in the Law-Zoning, 91 
Harv. L. Rev. 1427, 15-8-1513 (1978). See 
also, Owen v. City of Independence, No. 78- 
1779 (1980). 

59 Under the doctrine of collateral estoppel, 
issues of fact or law actually litigated and 
necessary to a prior judgment are binding in 
a second suit between the same parties. See 
Section 1983 and Federalism, 90 Harv. L. 
Rev. 1133 (1977). 

6° Complicating local land use regulation 
even more is City of Lafayette v. Louisiana 
Power and Light, 435 U.S. 389 (1978) which 
held that federal antitrust laws are 
applicable to municipalities. The crux of the 
problem is that the essence and effect of 
every zoning ordinance is almost inevitably 
to limit and restrict the free market. 

61 See note 27, supra. 

62 On April 15, 1980, the U.S. Supreme 
Court heard argument in Agins v. Tiburon, 
79-602. Agins is a California Supreme Court 
decision, 23 Cal. 3d 605, 153 Cal. Rptr. 224, 
591 P.2d 514 (1979), holding that the sole 
remedy available for excessive use of the 
police power is invalidation, and is never 
inverse condemnation. Additionally, the 
court stated that invalidations would occur 
only after a showing that substantially all 
reasonable use of the property had been 
denied. 

If the Supreme Court affirms Agins, then 
the number of plaintiffs relying upon a § 1983 
cause of actions will certainly increase, and 
perhaps provide the U.S. Supreme Court 
with the opportunity to deal directly with 
§1983 and land use regulation. 

83 As reported in 65 A.B.A. J. at 1468 
(October 1979). 
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LAW OFFICE ECONOMICS 


Control Your Files to 
Prevent Malpractice 
Claims 


By Laurie H. Hutzler 


If your secretary quit tomorrow 
morning, could you be absolutely 
certain of finding the file for the 
case you are trying in court next 
month? Is that file currently located 
on your window sill, under your 
desk, or on the floor in the corner of 
your office? 

The following statements 
describe common trouble signs ina 
law office filing system. If a 
number of these statements 
accurately describe your current 
filing procedures, then your firm 
may be headed toward serious 
malpractice consequences. 

e Onur files are not kept ina central 
filing area or file room. They are 
located all over the office. 


e Every so often we have to turn 
the office upside down to find a 
document or file which seems to 
have disappeared. (Actually, this 
happens more often than any of us 
would like to admit.) 


e We just can’t ever seem to get rid 
of the large backlog of material that 
needs to be filed. It just piles up and 
piles up. 

e Our file room is jammed with 
files. I don’t know what’s all in 
there. Some stuff hasn’t been exam- 
ined for five or ten years. 

e We have an old safe for wills and 
other essential documents in the 
office. I’m not sure if it’s fireproof. 
No one has ever checked. 

e All our files are stored 
alphabetically. 

e Filing is considered the least 


important administrative position 
in our firm. 


e Basically, our 


firm’s record 


retention plan is to ignore the 
situation and hope it will go away. 


Basic Filing Procedures 


There are two fundamental file 

retention principles which apply to 
all law firms regardless of size, 
degree of specialization, or nature 
of practice. Any firm which 
systemizes its filing procedures in 
consideration of these principles 
will operate at optimum efficiency 
and, as the firm grows, its filing 
system will expand with a 
minimum of difficulty. 
e The law firm must recognize the 
vital nature of the firm’s files and 
the importance of the _ filing 
function. 

A file is the firm’s record of the 
progress of each matter handled for 
a client. Each instrument in regard 
to the matter has been forged with 
care and precision. These docu- 
ments should, therefore, be 
organized, preserved, and 
retrieved with the same degree of 
care and precision. Filing personnel 
should be carefully trained to 
perform this very important task 
for the firm and its clients. 

e Real control over the contents of 
the firm’s files can only be achieved 
through a centralized filing system. 

In such a system, all the client’s 
files are stored in, checked out of, 
and returned regularly to a central 
filing area or file room. One person 
should be assigned primary 
responsibility for filing mainten- 
ance and control. If the files are not 
kept in one central location with 
one person primarily responsible 
for keeping them in good working 
order, the firm will pay a penalty in 
lost files and misplaced documents. 
Such a situation can create serious 
malpractice consequences. 

In addition to the professional 
liability potential, inadequate filing 
procedures create logistical 
problems which cost the firm time 
and money. If a firm does not have 
a reliable central filing system, 
attorneys will keep their clients’ 
files in stack on their desks (window 
sill, floor). When a secretary has 


difficulty finding files in the 
attorney’s office, the filing of new 
material accumulates. One day, the 
attorney looks for a document or 
file that “was just there yesterday,” 
and which now has “disappeared.” 
Both the attorney and the secretary 
spend a good part of the afternoon 
sorting through the office. They 
both become file clerks for a 
while—an extremely expensive 
sideline for a busy professional. 
When files, used by more than one 
attorney, are not returned regularly 
to a central file room, the question 
of “who's got the file” is a constant 
source of aggravation, wasted time, 
and unnecesary effort. 


Organizing Your Filing System 


e Acclient file should be opened 
immediately after the initial 
interview. 

The attorneys in the firm should 

complete a new business memo 
each time a new client is 
interviewed and whenever a 
continuing client retains the firm for 
a new matter. This new business 
memo helps to remind the attorney 
to get all the information about 
every case. It triggers important 
key questions about impending 
deadlines and possible conflicts of 
interest. Most important, it 
provides a written record of what 
was discussed and agreed upon 
when the firm was first retained. A 
copy of the memo should be sent to 
the client to confirm the details of 
the representation. Another copy 
should be used to open the client's 
file. The memo should be the first 
document in every new file. The 
new business memo is the first step 
in establishing clear, concise 
documentation of and files for each 
matter the firm handles. 
e Every new client and every new 
matter for an existing client should 
have a permanent identification 
number. 

Identifying the client by number 
avoids the confusion and misfiling 
that results when the firm has clients 
with the same or similar names. It is 


Laurie H. Hutzler is associated with 
Altman & Weil, Inc., management 
consultants, Ardmore, PA and Orinda, CA. 
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much easier to get client James 
Smith confused with client Jack 
Smith than it is to get client 119 
confused with client 834. 
Identifying each matter handled for 
a client by number makes the 
folders and subfolders for all 
matters easier to label, retrieve, and 
store. 

e Each file should be subdivided 
as soon as it is opened. 

Each matter within the client file 
should have an individual 
expanding folder containing single 
manila folders relating to the 
different aspects of the case. These 
subfolders should be prepared as 
soon as the file is opened. 

Only the attorney involved in the 
matter can determine how a client’s 
file should be structured. The firm 
can, however, have a standard 
policy as to how certain common 
types of files should be subdivided. 
This arrangement can be preset in 
the types of cases that the firm 
handles frequently. 

If the firm does a lot of personal 
injury litigation, it might decide that 
each new client file should contain 
the following individual manila 
folders: a) Correspondence, b) 
Memos and Briefs, c) Pleadings, d) 
Statements, e) Photos and Exhibits, 
and f) Special Damages. When this 
type of case is accepted by the firm, 
these standard manila folders can 
be arranged immediately to be 
ready to receive material as it 
accumulates. 

e Each file should be organized so 
that documents are easy to find. 

A client’s file is the complete 
record of the progress of a matter. It 
should contain one copy of all 
correspondence, notes, briefs, 
memos, drafts, and other material 
prepared for or received on the 
client’s behalf. 

The contents of the file should be 
arranged in descending chronologi- 
cal order (letter dated 4/4/77, letter 
dated 3/3/75, letter dated 7/1/74, 
etc.), with the most recent material 
filed on top. 

If duplicates are to be kept in the 
file, they should be placed in a 
separate folder labeled “Duplli- 
cates,” otherwise extra copies 
should always be discarded. The 


“WHAT DO YOU MEAN 
OUR FIRM IS 


RESPRESENTING 
MR. HAROLD! 
WE’RE ALREADY 


COMMITTED TO 
REPRESENT MRS. HAROLD 
IN THIS DIVORCE!” 


“I'M SURE ITS HERE 
SOMEWHERE!” 


“OH NO! 
THE WHOLE FILE 
HAS DISAPPEARED!” 


firm should use carbon or NCR sets 
which include distinctively colored 
prepunched paper for the file copy 
(this makes duplicates easier to 
identify and discard). Unnecessary 
extra copies only clutter a file and 
make it more difficult to locate 
important documents. If an extra 
copy is needed in the future, it can 
always be photocopied at that time. 

Drafts should also be kept in a 
separate folder marked “Drafts.” 
Each draft should be numbered 
and dated so that only one sample 
of each step in the drafting series is 
retained. 

If duplicates, extra drafts, paper 
clips, and legal pads are kept out of 
the firm’s files, their bulk can be 
reduced from 30 to 50 percent! 

e All client files should be cross 
referenced. 

A cross reference system is a card 
file which indexes each matter that 
the firm has handled by client name 
and adverse party name. It is a 


“THE HEARING WAS 
YESTERDAY. 
THE JUDGE DISMISSED 
YOUR CASE!” 


“TELL THE CLIENT TO WAIT. 
| WAS SUPPOSED TO FILE 
HIS LIEN LAST WEEK— 
NOW! CAN'T FINDIT.” 


“WHAT DO YOU MEAN 
THIS IS THE 
MOST RECENT 
CORRESPONDENCE FILE” 


permanent record of all the firm’s 
cases. It should provide the only 
reference to the location of a file by 
client name. All other controls 
should be organized by number. 

If only the client’s name is known, 
it is possible to check the client cross 
reference card to determine the 
client’s number, the name of the 
adverse party, where the file is 
located, and how it is cataloged. 
The reverse can be obtained if only 
the adverse party is known and the 
client’s name is needed. 

e Active and inactive files should 
be stored separately. 

The failure to distinguish 
between active, inactive, and dead 
files is one of the main causes of 
filing control problems, crowded 
files, and filing errors. Active files 
concern ongoing, present 
matters. Inactive files are those in 
suspended animation or on hold 
(i.e., litigation files awaiting the 
appeal period to lapse). Dead files 
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are those of settled, completed or 
aborted matters. 

Many law firms keep, within 
their active files, ones which have 
received no attention for the last 
five or ten years. There is no reason 
to keep these files as costly, useless 
tenants in regularly used office 
space. 

During the first 12 months after a 
case or matter is closed, the file 
should be located in a separate area 
within or outside the file room 
which is reserved for inactive files. 
The file is still accessible, but it is 
out of the way of current files which 
must be used regularly. This 
separation of files involves less 
chance for misfiling. 

When all the work on a file for a 
noncontinuing client is completed, 
the frequency of its being requested 
diminishes until at the end of 12 
months there is a less than one 
percent chance that it will ever be 
needed again. After the 12-month 
period has elapsed, the file can 
leave the holding area and can 
safely be transferred to a storage 
area either within the office or ina 
warehouse. 

Microfilming is another possible 
method of dealing with closed files. 
In the past few years, the cost of 
microfilming has decreased to the 
point where many firms consider it 
to be a viable alternative to 
warehousing. 

e Most retention problems can be 
solved by a file retention schedule. 
_ A file retention schedule outlines 
the types of files and documents 
within the firm’s various areas of 


practice, and how these files should 
be stripped, stored, and destroyed. 


The schedule lists: a) all the types 
of general cases that the firm 
handles, b) what will activate the 
closing of files, c) what papers may 
be returned to the client, d) what 
papers may be safely destroyed, e) 
how long the file should be retained 
in the holding area and in the 
storage area, f) what material 
should be retained indefinitely, 
g) what material, if any, is a matter 
of public record. 

It should be formulated in 
accordance with: the specific 
requirements of the firm and the 
nature of its practice, statutory 
requirements, regulations of local, 
state, and federal government 
agencies, the availability of copies 
in the public record, and the nature 
and frequency of storage reference. 


e Every time a file is taken from 
the file room, a file removal form 
should be prepared. 

Even if the file is only removed 

“for a few minutes” there should 
still be a form on its removal. “A 
few minutes” have a way of 
becoming a few days, and by that 
time, someone else needs the file 
and it cannot be located. This form 
lists the file title, file number, the 
name of the person using the file, 
the date of its removal, and the date 
of its return. 
e Whenever an item is removed 
from a file for any reason, a 
document removal memo must be 
completed. 

Even if you intend to replace the 


item tomorrow, someone else may 
need the file today and you may not 
be around to indicate that an 
important document is missing. 
Consequently, a decision might be 
made that was based on inadequate 
information—a situation that may 
invite disaster. 

In summary, the law firm must 
recognize the vital nature of the 
firm’s files and the importance of 
having a centralized filing system. 

One person should be assigned 
primary responsibility for 
maintaining the file system, but 
every person in the firm should be 
well acquainted with the system 
and be able to retrieve materials 
when necessary. 

Client files should be organized 
by a system of assigned numbers to 
avoid confusing clients with similar 
names. These assigned numbers 
must be cross referenced by client 
and adverse party. This cross 
reference system serves the 
function of locating client files and 
providing a double-check on 
possible conflicts of interest. 

Overall, the most important step 
in creating an efficient filing system 
is to standardize procedures so that 
staff personnel can automatically 
set up new case files and strip and 
move inactive files to a holding area 
without constant supervision by the 
attorneys in the firm. The new 
business memo, the cross reference 
cards, file removal form, and the 
document removal memo will 
ensure that you have standardized 
information handling and 
processing for every client. Qo 
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CORPORATION, BANKING BUSINESS LAW 


Chapter 11 of the 
Bankruptcy Code 
of 1978 


By Robert L. Mellen Ill 
Chapter 11 of the Bankruptcy 


sole business reorganization 
chapter under the new bankruptcy 
law. It is applicable to all cases filed 
on or after October 1, 1979, the 
effective date of the Code.! 

Chapter 11 is a consolidation of 
Chapters VIII (Railroad Reor- 
ganizations), X (Corporate 
Reorganizations), XI (Arrange- 
ments) and XII (Real Property 
Arrangements) of the Bankruptcy 
Act of 1898, as amended (the 
“former Act’). As the single 
business reorganization chapter 
under the Code, it is intended to 
eliminate the unnecessary 
distinctions between the former 
business rehabilitation chapters and 
to result in a more expeditious, less 
costly proceeding for revival of a 
financially distressed business.? 

The new consolidated Chapter 
11 affords the debtor business the 
opportunity for complete relief by 
permitting the adjustment of both 
secured and unsecured debts, as 
well as the interests of equity 
security holders. In a significant 
change from prior law, there is no 
special procedure for companies 
with public debt or equity security 
holders. The SEC is given an 
advisory role only. 

The substantive provisions 
dealing with reorganization are not 
self-contained in Chapter 11. 
Chapters 1 (General Provisions), 3 
(Case Administration) and 5 
(Creditors, the Debtor, and the 


Code of 1978 (the “Code”) is the 


Estate) are each generally 
applicable to Chapter 11 cases.% 


There are also new suggested. 


interim bankruptcy rules (the 
“interim rules”) which have been 
adopted by all district courts in 
Florida. The interim rules will 
apply to cases under the Code until 
promulgation of the revised 
Chapter 11 Bankruptcy Rules.5 


Commencement of the Case 

e Eligibility for Relief. Any 
person that may be a debtor in a 
Chapter 7 liquidation case may bea 
debtor under Chapter 11.6 This 
includes individuals, partnerships 
and corporations. Specifically 
excluded stockbrokers or 
commodity brokers. Railroads are 
dealt with in a separate 
subchapter.’ In addition—as under 
the former Act—insurance 
companies, banks, savings and 
loans and other similar entities 
generally will not be eligible for 
relief under Chapter 11. - 


e Jurisdiction and Venue. 


Generally, the district courts have 
original and exclusive jurisdiction 
of all bankruptcy cases, including 
cases filed under Chapter 11.8 The 
bankruptcy court for the district in 
which the Chapter 11 case is 
commenced exercises all of the 
jurisdiction conferred on the 
district courts.2 The exclusive 
jurisdiction exercised by the 
bankruptcy court extends to all 
property of the debtor, wherever 
located, as of the commencement 
of the Chapter 11 case.!° 

A Chapter 11 case is commenced 
in the bankruptcy court for the 
district in which the domicile, 
residence, principal place of 
business or principal assets of the 
debtor have been located for the 
greater portion of the 180-day period 
preceding the petition date.'' If 
there is already a case pending 
involving the debtor’s affiliate, 
general partner or partnership, 
venue is proper in that district.!® 
Voluntary and Involuntary 
Petitions. A Chapter 11 case is 
commenced by the filing of a 
voluntary petition which 
constitutes a request for an order 


for relief.!3 Unlike the former Act, 
the Code does not require any 
allegation of the petitioner’s 
insolvency or inability of the 
petitioner to pay its debts as they 
mature. 

In a significant departure from 
the former Act, a Chapter 11 case 
may also be commenced by the 
filing of an involuntary petition." 
An involuntary case may not be 
commenced, however, against a 
farmer (which includes an 
agribusiness corporation) or a 
nonprofit corporation.'5> Three or 
more creditors holding unsecured 
claims totaling at least $5,000 are 
required, unless there are fewer 
than 12 unsecured creditors, in 
which event one creditor holding a 
claim of at least $5,000 is 
sufficient.'© If the debtor is 
generally not paying its debts as 
they mature or if a custodian of 
substantially all of the debtor's 
property has been appointed within 
120 days prior to the filing of the 
petition, the eligible creditor(s) 
may commence an _ involuntary 
case.'7 An act of bankruptcy is not 
necessary. These relaxed standards 
will make it much easier for 
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creditors to commence involuntary 
proceedings and will give creditors 
a strong arm in dealing with the 
debtor in prefiling negotiations. 
The interim rules require an 
original and six copies of a Chapter 
11 petition to be filed with the court 
in both voluntary and involuntary 
cases.'§ There are suggested 
petition forms included with the 
interim rules.'® In addition, the 
debtor is required to file a list 
containing the names and addresses 
of the 10 largest unsecured creditors 
(excluding insiders) with its petition 
in a voluntary case or forthwith 
after the entry of the order for relief 
in an involuntary case.2° The 
interim rules also require certain 
other schedules, statements and lists 
to be filed with the court as set forth 
in Rule 1007. Such _ schedules, 
statements and lists must be filed by 
the debtor with the petition in a 
voluntary case (or if the petition is 
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accompanied by a list of the 
debtor’s creditors and their 
addresses within 15 days thereafter) 
and within 15 days after entry of the 
order for relief in involuntary 
cases.?! 

e Conversion of the Case. The 
debtor is given the absolute right to 
convert a Chapter 11 case to a 
Chapter 7 liquidation case if no 
trustee has been appointed, if the 
case was voluntarily dismissed or if 
the case was previously converted 
to Chapter 11 on other than the 
debtor’s request.22 Conversely, a 
party in interest (including a debtor 
not given the absolute right to 
convert), may seek conversion only 
for cause, and the court can either 
convert or dismiss the case, 
whichever is in the best interest of 
creditors and the estate.2> Cause 
includes: 

l. continuing loss to the estate 
and no reasonable likelihood of 
rehabilitation; 

2. inability to effectuate a plan; 

3. unreasonable delay _pre- 
judicial to creditors; 

4. failure to propose a plan ina 
timely manner; 

5. denial of confirmation and 
expiration of the time period within 
which to file a plan; 

6. revocation of the confirm- 
ation order and the denial of the 
confirmation of another plan or 
modification; 

7. inability to substantially 
consummate the plan; 

8. material default under the 
plan; 

9. termination of the plan 
because of an occurrence of a 
condition specified in the plan.*4 


The court is prohibited from 
converting a case concerning a 
farmer or a nonprofit corporation 
without the consent of the debtor.?5 

Further, the Chapter 11 case may 
be converted to a Chapter 13 
individual repayment case if the 
debtor is eligible for that relief, but 
only on consent of the debtor and if 
the debtor has not been previously 
discharged.”* 


Administration of the Case 


e Operation of Business. The 
customary standard in a Chapter 11 
case is for the debtor to be 
continued in possession. Unlike the 
former practice, an order 
authorizing the debtor-in- 
possession to operate the business 


of the debtor is not required.?’ 


« Meeting of Creditors. The 
interim rules require a meeting of 
creditors to be held not less than 20 
nor more than 40 days after the date 
of entry of the order for relief? 
(which is the petition date in 
voluntary cases and the actual date 
of entry of the order in involuntary 
cases). Contrary to the former Act, 
the bankruptcy judge is prohibited 
from presiding at this meeting.”9 
The clerk of the bankruptcy court 
presides at the meeting unless a 
presiding officer is designated by 
creditors.*” Creditors may examine 
the debtor at the meeting of 
creditors.1_ The scope of such 
examination is governed by the 
former Rules of Bankruptcy 
Procedure.*2 If disputes arise 
during the meeting of creditors, 
such as refusal of the debtor to 
answer a question, they may be 
certified to the bankruptcy judge 
for resolution.* 


e Creditors’ Committees. In a 
significant change from the former 
practice, the court will appoint the 
creditors’ committee. The court is 
required in each case to appoint a 
committee of creditors holding 
unsecured claims.*4 The court is 
authorized to appoint such 
additional committees as are 
necessary to assure adequate 
representation of creditors as well 
as equity security holders. 
Normally, the creditors’ committee 
will consist of the seven largest 
claims against the debtor of the 
kinds represented on such 
committee or of the members of a 
prepetition committee if fairly 
chosen and representative of the 
different kinds of claims to be 
represented.** Likewise, an equity 
security holders’ committee will 
ordinarily consist of the seven 
largest amounts of equity securities 
of the debtor of the kinds 
represented on such committee.” 
The court may change the 
membership or size of a 
committee*’ if the committee is not 
representative of the different 
kinds of claims or interests to be 
represented.** 


A Chapter 11 creditors 
committee has the following 
functions: 

1. consultation with the trustee 
or debtor in possession concerning 
the administration of the case; 
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2. investigation of the acts, 
conduct, assets, liabilities and 
financial condition of the debtor, 
the operation of the debtor’s 
business, and the desirability of the 
continuance of the business, and 
any matter relevant to the case or to 
the formulation of a plan; 

3. participation in the 
formulation of the plan, including 
advising those it represents of the 
committee’s recommendation with 
respect to any plan formulated, and 
collecting and filing acceptances; 

4. determination of the need for 
the appointment of a trustee, if one 
has not previously been appointed, 
and performance of such other 
services as are in the interest of 
those represented.*° 

A Chapter 11 committee may 
employ attorneys, accountants or 
other professional persons to 
represent or perform services for 
it.4° A professional person 
employed by a Chapter 11 
committee is entitled to reasonable 
compensation for necessary 
services actually rendered by such 
person‘! and to reimbursement for 
necessary expenses actually 
incurred.‘ 


e Appointment of Trustee or 
Examiner. Though the debtor will 
ordinarily remain in possession in a 
Chapter 11 case, the court on 
request of a party in interest may 
appoint a trustee.*? The court may 
order the appointment for cause or 
if the appointment is in the best 
interest of creditors, equity security 
holders, and the estate generally.*4 
“Cause” includes, but is not limited 
to: fraud, dishonesty, incom- 
petence or gross mismanagement, 
either before or after commence- 
ment of the case. 

The trustee is required to 
perform the duties of the trustee in 
the Chapter 7 liquidation case.‘ 
These include accountability for all 
property received, and reporting, 
informational, and_ investigative 
duties. The trustee is also required 
to file a plan or to report why a plan 
cannot be formulated, or to 
recommend conversion to a 
liquidation or to an_ individual 
repayment plan case, or dismissal.‘ 

If the court does not order the 
appointment of a trustee, the court 
may order the appointment of an 
examiner.‘® There are two 
standards—the appointment must 
be in the interests of creditors, 


equity security holders and other 
interests of the estate, or the 
debtor’s fixed, liquidated, 
unsecured debts, other than debts 
for goods, services, or taxes, or 
owing to an insider, exceed $5 
million.4® The primary duty of the 
examiner is to conduct an 
investigation of the debtor and its 
affairs.5°° However, the examiner 
may perform any of the duties of a 
trustee if the court so orders.*! 

« Rights, Powers and Duties of 
Debtor in Possession. A debtor in 
possession has all of the rights and 
powers of a Chapter 11 trustee, 
other than the right to 
compensation.*? The debtor in 
possesion may: 

1. use, sell, or lease property of 
the estate;53 

2. obtain credit;*4 

3. seek turnover of property to 
the estate;>5 

4. avoid certain statutory 
liens;5® 

5. avoid preferential transfers;5” 

6. avoid fraudulent transfers.** 

A debtor in possession is required 
to perform all the functions and 
duties of a trustee serving in a 
Chapter 11 case except the trustee’s 
investigative duties.*® The debtor in 
possession is subject, however, to 
any limitations on a Chapter 11 
trustee and to such other limitations 
and conditions as the court 
prescribes. 

e Treatment of Claims. A 
Chapter 11 creditor may file a proof 
of claim and an equity security 
holder may file a proof of interest.*! 
However, it is unnecessary for the 
holder of a claim or interest to file a 
proof of claim or interest in a 
Chapter 11 case if the claim or 
interest is included in the list of 
creditors and equity security 
holders filed with the court.®? There 
is an exception for a claim or 
interest that is scheduled as 
disputed, contingent, or 
unliquidated.® In these instances, 
unless a proof of claim or interest is 
timely filed, the creditor or equity 
security holder will not be entitled 
to vote on the Chapter 11 plan or 
receive distributions under the 
plan. 

The interim rules require that a 
proof of claim or interest be filed 
prior to the approval of the Chapter 
11 disclosure statement, unless a 
different time is fixed by the 
court.®* A proof of claim or interest 
is automatically allowed unless a 
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party in interest timely objects 
thereto.® 

The provisions dealing with the 
treatment of claims in a Chapter 11 
case are rather difficult. In general, 
a secured claim is divided in two 
parts — it is secured to the extent of 
the value of the collateral and is 
unsecured for the balance.* 
Chapter 11, with certain very 
important exceptions, provides 
alternative treatment for secured 
claims. A secured claim may be 
treated as though the holder of the 
claim had recourse against the 
debtor, even if the claim is 
nonrecourse by agreement or 
applicable law.*’ In other words, 
the creditor may pursue a 
deficiency, if any, against the 
debtor. Alternatively, the holder of 
an undersecured claim may elect to 
be treated as fully secured, in which 
case the creditor’s lien continues on 
the property up to the full amount 
of the debt.® This election will be 
more attractive where the creditor 
is undersecured and the property is 
appreciating. 

More detailed analysis of the 
treatment of claims in a Chapter 11 
case is beyond the scope of this 
article. Generally, however, a 
creditor’s attorney in a Chapter 11 
case must be fully aware of the 
different strategies available to him 
under the Code for protection of his 
client’s interests.”! 


The Plan 


¢ Who May File a Plan and 
When. The debtor may file a 
reorganization plan with its petition 
or at any time thereafter, in either a 
voluntary or involuntary case.” If 
the debtor is retained in possession, 
it is given the exclusive right to file a 
plan for a period of 120 days after 
the date of the order for relief.” If 
the debtor files a plan within that 
period, the exclusive right 
continues to allow acceptance of 
the plan before 180 days after the 
date of the order for relief.74 For 
example, if the debtor files a plan 
on the 90th day after the order for 
relief, it has an additional 90-day 
period within which to obtain 
acceptance. For cause the court 
may reduce or increase the 120-day 
or 180-day periods.** Cause may 
include an unusually large or small 
case, undue delay by the debtor, or 
the like. 

The debtor's exclusive right to 
file a plan terminates upon the 
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appointment of a trustee.’ It also 
terminates when the debtor does 
not file a plan and _ obtain 
acceptances within the specified 
time periods.”” In either case, any 
party in interest may file a plan. 
Thus, there may be more than one 
plan before the court. 


® Contents of Plan. There are 
certain mandatory and permissive 
provisions of a plan derived 
primarily from Chapter X of the 
former Act. The plan must: 

l. designate classes of claims 
(other than priority claims), and 
classes of interests’ (a claim or 
interest may be included in a 
particular class only if the claim or 
interest being included is 
substantially similar to the other 
claims or interests of the class,’ 
with one exception — a plan may 
designate a separate class of small 
unsecured claims to be treated in a 
special way for reasons of 
administrative convenience);*° 

2. specify those claims or 
interests that are unimpaired;*! 

3. specify the treatment of 
those claims or interests that are 
impaired;*? 

4. provide the same treatment 

for all members of the same class 
unless waived by a_ particular 
claimant or equity security holder 
who could consent to less favorable 
treatment;* 
5. provide adequate means for 
its execution (there are 10 suggested 
methods set forth in §1123(a) (5) of 
the Code);*4 
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6. provide for prohibition 
against the issuance of nonvoting 
securities if the debtor is a 
corporation and adequate 
provisions to protect preference 
rights of classes of equity security 
holders;*> and 

7. contain only provisions that 
are consistent with the interests of 
creditors and equity security 
holders and with public policy with 
respect to the manner of selecting 
officers, directors, and trustees and 
their successors.*® 

In addition to the foregoing 
mandatory provisions of a plan, the 
plan may also: 

1. impair or leave unimpaired 
any class of claims (which includes 
secured claims) or interests;8” 

2. provide for the assumption 
or rejection of any executory 
contract or unexpired lease;** 

3. provide for the settlement or 
enforcement of claims or interests 
of the debtor or the estate;5® 

4. provide for the sale of all or 
substantially all of the property of 
the estate;®° and 

5. include any other appro- 
priate provision not inconsistent 
with the applicable provisions of 
the Code.?! 


e Solicitation of Acceptance. 
After the commencement of a 
Chapter 11 case, solicitation of the 
holder of a claim or interest is 
prohibited unless preceded or 
accompanied by a copy or 
summary of the plan and a written 
disclosure statement approved by 
the court as containing adequate 
information.*? The disclosure 
statement is a new concept. The 
disclosure statement must contain 
adequate information to enable a 
hypothetical reasonable investor to 
make an informed judgment about 
the plan.” The interim rules require 
the disclosure statement to be filed 
with the plan or within such later 
time as is fixed by the court.” 

The interim rules also require the 
court to hold a hearing to consider 
such statement and any objections 
or modifications thereto.® If the 
disclosure statement is approved, 
the interim rules further require the 
court to fix a time within which the 
holders of claims and interests may 
accept or reject the plan and to fix a 
date for the hearing on 
confirmation. 


e Acceptance or Rejection of 
Plan. Generally, any holder of an 


allowable claim or interest may 
accept or reject a Chapter 11] plan 
within the time fixed by the court.%” 
If more than one plan is before the 
court, the interim rules allow 
acceptance or rejections to be filed 
with respect to each plan and 
preferences to be indicated among 
the plans so accepted. For cause 
shown and within the time 
originally fixed by the court for 
acceptance or rejection of a plan, 
the court may permit a creditor or 
equity security holder to change or 
withdraw its acceptance or 
rejection.% 

The requisite majorities for 
acceptance of a plan by creditors 
are two-thirds in amount and more 
than one-half in number of each 
class of claims.!°° Computations are 
based on claims actually voted. 
This is a significant departure from 
the former Act since not all claims 
filed and allowed will be 
considered. In other words, a 
nonvote is not counted as a rejection 
of the plan as under the former Act. 

The majority for a class of 
interests is specified as two-thirds in 
amount of the securities.'°! Again, 
the computation is based on the 
votes actually cast rather than the 
amount of interests filed and 
allowed. 

Acceptances are not required 
from any class whose claims or 
interests are unimpaired under the 
plan.!°2 What constitutes 
impairment of a class of claims or 
interests is set forth in §1124 of the 
Code. 


Confirmation of the Plan 


e Objections to Confirmation. 
The interim rules permit objections 
to confirmation of the plan to be 
filed with the court at any time prior 
to confirmation or by such earlier 
date as the court may fix.' Any 
party in interest may object to 
confirmation of a plan.!% The 
grounds for objection are not 
stated. 

e Confirmation Hearing. A 
hearing on confirmation is required 
in every Chapter 11 case.'!® There 
are 11 confirmation standards, all of 
which must be met. These 
requirements are set forth in 
§1129(a) of the Code. If a class of 
claims or interests is impaired and 
has not accepted the plan, 
confirmation may only proceed 
under §1129(b). This section carries 
over the concept of “cramdown” 
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under the former Act and permits 
confirmation of the plan over a 
dissenting class of impaired claims 
or interests if the plan does not 
discriminate unfairly and is “fair 
and equitable” with respect to the 
impaired class.!°* What constitutes 
fair and equitable treatment of a 
dissenting class of impaired claims 
or interests is set forth in 
§1129(b) (2). 

If a Chapter 11 planis confirmed, 

the court enters an order of 
confirmation. Upon confirmation, 
the interim rules require that 
distribution be made to the holders 
of allowable claims and interests in 
accordance with the provisions of 
the plan.'’ The Interim Rules give 
the court the power to enter all 
necessary orders in aid of 
confirmation of the plan.!* 
e Effect of Confirmation. 
Generally, confirmation of the plan 
discharges the debtor from all 
dischargable debts.'® In addition, 
confirmation vests all of the 
property of the estate in the 
debtor,''® free and clear of all 
claims and interests of creditors, of 
equity security holders, and of 
general partners, except as 
otherwise provided in the plan or in 
the order confirming the plan.!!! 


Conclusion 


Chapter 11 of the Code is a 
dramatic departure the 
business rehabilitation chapters of 
the former Act. From the 
standpoint of both debtors’ and 
creditors’ rights, the new Chapter 
1l represents a flexible, 
commonsense approach to 
reorganization giving due 
recognition to the competing 
interests involved. The purpose of 
this article has been to acquaint 
practitioners in general terms with 
bankruptcy practice under this new 
reorganization chapter. Primary 
emphasis has been on Chapter 11 
procedure, from commencement 
of the case to confirmation of the 
plan. Given the present economic 
environment, the importance of the 
new Chapter 11 cannot be 
overemphasized as a _ favorable 
alternative to liquidation for the 
financially troubled, but viable, 
business. 
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Before the Best Interests of the 
Child By Joseph Goldstein, Anna 
Freud and Albert J. Solnit, The Free 
Press, $12.95, MacMillan Publishing 
Company, Inc., 866 Third Avenue, 
New York, N.Y. 10022. 


Family court was brought to the 
screen recently by the Oscar 
winner, Kramer vs. Kramer. What 
to lawyers practicing in this field 
has been routine and often 
frustrating was brought vividly to 
the movie-going public. The 
Quinlan case in New Jersey and 
Perlmutter in Florida dealing with 
decisions about life saving devices 
for adults have occupied public 
attention, but when the persons 
involved are children, what is the 
rule to be applied? 

Drawing on their vast experience 
and on a multitude of reported and 
unreported cases, the authors urge a 
minimum of state intervention in 
matters affecting the child. The 
doctrine that the state is parens 
patriae is too crude. There is no 
reason why the state, even with its 
psychiatrists and social workers, is 
better equipped than heads of the 
family to make judgments about 
child custody, child medical 
treatment and child legal assistance. 
Such a familiar shibboleth as 
“person in need of supervision” 
should be abolished on the ground 
that it denies the child the 
constitutional privilege of “equal 
protection of the laws.” Even in 
cases of incest with a child, the 
authors opt that it would be better 
for the family, and therefore for the 
child, that the state not intervene. 

There are however certain 

instances where the state must 
intervene, that is, when the parents 
are separated and cannot agree on 
custody, when the parents have 
died and have not made wills 
appointing testamentary guardians, 
and when the child has been in the 
custody of long time foster parents. 
But mainly, the authors fear that 
under existing statutes, the state 
may do too much too soon. If we 
are to err, it should be on the side of 
nonintrusion. 


Lest they be accused of lack of 
constructive criticism, the authors 
drafted language for statutory 
provisions to codify their proposals. 
Reading like the Uniform 
Commercial Code, after the 
definitions, the proposals contain 
articles dealing with grounds for 
invocation of court jurisdiction and 
criteria for adjudication and 
disposition. 

The book will be found 
stimulating, if not informative, by 
all personnel connected with family 
court. Legislators should take 
seriously the warnings about over 
intervention by the state. Bible 
students will recognize the 
application to the parents of the line 
from Proverbs XI:29 “He that 


troubles his own house shall inherit - 


the wind.” 

Lawyers will find this comment 
interesting: “In hell there will be 
nothing but law, and due process 
will be meticulously observed.” 


—By Mannis Neumann 


Jury Selection — The TA System 
for Trial Attorneys by Jay Burke, 
M.Ed., S.F.M., $35 plus Florida 
sales tax, sold through the author at 
1744 West 75th Street, Hialeah, FL 
33014. 


Jay Burke, a gestalt therapist and 
transactional analyst from Hialeah, 
Florida, has written and published a 
book in looseleaf form which he 
says is “a rational, practical and 
comprehensive approach to the 
categorization and understanding 
of prospective jurors.” It is 
designed to supplement jury 
selection seminars which the author 
conducts. 


The book contains 24 chapters 
including “Evaluating Prospective 
Jurors’ Personalities,” “Developing 
a Positive Relationship With 
Jurors,” “Games Jurors and 
Attorneys Play,” and “Masks jurors 
Wear to Fool Attorneys.” 


Trial attorneys are well aware 
that jury selection is basically an art; 
that the science of jury selection has 
yet to be firmly established and that 
the selection of one juror over 
another is basically a question of 
trained ability versus mathematical 


certainty. Burke’s system, while not 
entirely novel, does purport to give 


the trial attorney a set of 
psychological tools to increase his 
chances of success. With this, the 
reviewer does not quarrel too 
much. But, if there is a belief, either 
by the author or in those who would 
follow the system, that success in 
jury selection can be plotted on a 
chart or graph, than I take great 
objection. 


Selecting jurors by a TA script isa 
simplistic approach to a complex 
task. While TA is a valuable tool for 
licensed__ practitioners, psycholo- 
gists and_ psychiatrists, it should 
not be expected to be used like a 
football play book that would make 
one a successful professional coach. 


The reviewer is concerned that 
the practitioner may wed himself to 
this system in exchange for his 
personal insight, intuition and 
experience. The categorization of 
relationships between people and 
branding of behavior types is not 
that simple; to do so can be 
dangerous, especially in the trial 
context. 


The way to understand others, 
and their behavior, is by first an 
understanding of the self. Labels 
and buzz words may frustrate 
relationships far more than the lack 
of insight. It remains true that if one 
would hide from his feelings (or of 
others) he need only give the feeling 
a label. This does not foster 
personal growth—it stops it. It 
would also happen in the 
courtroom in much the same way. 


The book should not be used by 
the amateur as a tool for predictable 
trial results. Body language 
(discussed by the author) is, itself, 
yet fully understood and is not as 
yet a tested predicter of behavior or 
response. Ray Birdwhistle’s book, 
Kinesics in Context makes that 
statement. Moreover, Dr. 
Birdwhistle (generally recognized 
as the father of Kinesics) preaches 
great caution in this field. 


The reviewer has a difficult time 
recommending this work across the 
board. If it is used, please do so with 
the awareness that for every rule 
there is at least one exception and 
that your own dynamics (Whether 
you know it or not) play alarge role 
on how you perceive the jury in the 
first place. 


—By J. Bert Grandoff 
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After Barlow’s: A 
Cruel and Unusual 
Process 


By Robert D. Hall, Jr. 


On May 23, 1978, the United 
States Supreme Court issued its 
much publicized decision in 
Marshall v. Barlow’s, Inc.' Ferrol G. 
“Bill” Barlow had refused an 
Occupational Safety and Health 
Act (“Act”)? inspector admission to 
the nonpublic/employee area of his 
business after the inspector had 
requested to search the working 
areas of Barlow’s plumbing 
installation business. The inspector 
had admitted that the inspection 
was simply a general random 
inspection for which the inspector 
had no search warrant. Mr. Barlow 
justified his refusal to admit the 
Occupational Safety and Health 
Administration (‘“‘OSHA’’) 
inspector by relying on his rights as 
guaranteed by the fourth 
amendment of the United States 
Constitution. Litigation ensued 
and the Supreme Court ultimately 
declared that the Act was 
unconstitutional insofar as it 
purported to authorize inspections 
without a warrant or its equivalent. 
The Court held that, despite 
concerns expressed by the 
Secretary of Labor in support of 
surprise, warrantless inspections, 
for a search to be reasonable a 
warrant must be obtained. 

Following the Supreme Court’s 
decision in Barlow’s controversy 
arose as to the practical 
implications of the decision. As was 
detailed in the May 1977 issue of this 


Journal,? a number of lower courts 
had already reached a similar result, 
holding that a warrant issued upona 
showing of administrative probable 
cause was a precondition to an 
OSHA search.‘ It is plain, however, 
that while settling that question, 
_ Barlow’s left unanswered a number 
of practical questions regarding the 
exercise of fourth amendment 
rights. In the two years which have 
elapsed since the Barlow’s decision, 
there has developed what one court 


ment of riches from the district 
courts on every conceivable 
objection that can be raised to 
OSHA inspections.”> Under the 
case law as it is developing, the 
employer may be faced with a 
“cruel” choice when considering 
the pursuit of his fourth amendment 
rights through what has been 
described as an “unusual” review 
process. The following is a 
discussion of the developing case 
law and an examination of some of 
the difficulties facing the employer 
seeking to pursue his fourth 
amendment rights. 


Exercise of Fourth Amendment 
Rights 


Must the employer be informed 
of his rights? 

An employer presented with an 
OSHA request for a warrantless 
inspection is faced with numerous 
legal and practical considerations. 
As the Act is civil in nature, 
however, it would appear that the 
OSHA inspector may not be 
required to advise the employer of 
his right to insist on a warrant, and 
that the failure to give such advice 
will not render invalid the 
employer’s consent to the search.® 
In any case, OSHA was reported as 
instructing its compliance officers 
that they are not required “to read 
the employer his rights’? and an 
administrative law judge of the 
Occupational Safety and Health 
Review Commission (“Review 
Commission”) has, in affirming a 
citation, held that there is no 
requirement for warning an 
employer of his right to refuse the 
inspection.® 


has described as “an embarrass- 


What constitutes consent to an 
inspection? 

Whether an employer consents to 
a warrantless inspection 
nevertheless would appear to be 
critical to the employer’s ability 
later to suppress evidence gathered 
from an objected-to warrantless 
search. Although the question 
awaits resolution, the Tenth Circuit 
Court of Appeals has suggested that 
the exclusionary rule is indeed 
applicable to OSHA proceedings 
involving inspections violative of 
the warrant requirements 
pronounced in Barlow’s.'!° Where, 
however, an employer has initially 
objected to a warrantless inspection 
but consented when the 
compliance officer had advised 
that he could obtain a_ search 
warrant, a Review Commission 
judge held the inspection to be 
consensual and the employer's 
motion to suppress was denied.!! 
On the other hand, where trickery 
undermined an employer’s consent 
and where an OSHA inspector 
refused to honor the employer's 
directions as to the scope of a 
warrantless inspection, another 
Review Commission judge has held 
that the evidence obtained during 
the inspection was illegally 
procured and must be suppressed.!® 


Should the employer exercise his 
rights? 


Accordingly, an obvious legal 
ramification of consenting to a 
warrantless inspection is _ that 
evidence gathered in the consensual 
inspection may be used against the 
employer in a citation enforcement 
proceeding. Some employers have, 
however, voiced concern that 
OSHA might react punitively if it is 
required to obtain a warrant. An 
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and James G. Brown, editor. 
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OSHA attorney was reported as 
formally denying that OSHA would 
take retaliatory action stating, “It 
would be highly improper to 
suggest that OSHA, in response to 
the law of the land, would develop 
a punitive attitude.”!’ While 
whatever action might be taken in 
response to any particular warrant 
demand is unknown, it is notable 
that a former chairman of the 
Occupational Safety and Health 
Review Commission,'* Robert B. 
Moran, now an attorney in 
Washington, D.C., was reported to 
have suggested that the significance 
of requiring an OSHA inspector to 
obtain a warrant has been 
overlooked in some circles!® and to 
have advised employers faced with 
an OSHA inspection to: 


1) Respectfully but forcefully decline any 
OSHA attempt to conduct a warrantless 
inspection [and] 

2) Once the inspector has been turned 
away, it is possible that he will never 
return . . . and it is likely that, if he does 


SHOW 
YOUR 


COLORS 


© U.S. Home Flag Set- 


Beautiful 3’ x 5’ flag on 6’ pole for 
display from window, patio or porch. 
Mounting bracket & instructions in- 


@ Executive Desk Set- 
Deluxe 4 x 6 inch silk-like flag on 
Walnut Base with Pledge of Al- 
legiance Plate & gold finish bald 
$12.95 
© Office Display- 
Add just the right touch of class with a 
beautiful 3’ x 5’ American flag 
mounted on a polished Hardwood 
Pole with 5” gold finish Brass Eagle, 
8’ cord and gold tassels. ....$99.50 
Enclose check with order and we pay 
shipping or we will bill plus shipping & 
$2.00 handling per order. Florida resi- 
dents add 4% sales tax. 


AMERICENTER 


P.O. Box 10165-Tallahassee 32302 


return, it won’t be for several weeks or 
months later. This time should be used either 
in preparing for the OSHA inspection or 
opposing OSHA’s warrant application or 
both.!* 


While each case must turn upon its 
own circumstances, through the 
assessment of existing information 
in light of the legal and practical 
ramifications of the Barlow’s 
decision described below, an 
informed decision can be made on 
the exercise of constitutional rights. 


The Warrant Application Process 


The United States Court of 
Appeals for the Fifth Circuit in 
Marshall v. Gibson’s Products, Inc., 
of Plano,” has held that a U.S. 
district court does not have 
jurisdiction to consider a suit by the 
Secretary of Labor to obtain an 
injunction compelling an inspection 
under the Act, since Congress did 
not grant such jurisdiction. While 
the Secretary of Labor previously 
did in many cases follow the 
practice of petitioning directly to a 
U.S. district court for a court order 
to compel an objected-to 
inspection, by a change in the 
OSHA regulations,'* the Secretary 
has now indicated an intent to 
follow the practice of making ex 
parte applications for warrants to 
U.S. magistrates. 


Is notice of a warrant application 
required? 


Prior to December 22, 1978, and 
at the time of the Supreme Court’s 
decision in Barlow’s, the Secretary’s 
regulations provided that “[u]pon 
the refusal to permit a Compliance 
Safety and Health officer, in 
exercise of his official duties, to 
enter without delay and at 
reasonable times any place of 
employment or any place there- 
in... the Regional Solicitor . . . shall 
promptly take appropriate action 
including compulsory process, if 
necessary.”!® In discussing this 
regulation in the Barlow’s decision, 
the Supreme Court noted that the 
Secretary had there proceeded in 
federal court to enforce his right to 
enter and inspect pursuant to the 
regulation, that the regulation 
represented a choice to proceed by 
process where entry was refused 
and that the kind of process sought 
in the Barlow’s case and anticipated 
in the regulation “provides notice to 
the business operator.”2° The Court 
noted that a regulation expressly 


providing that the Secretary could 
proceed ex parte to seek a warrant 
would appear to be within the 
Secretary's authority and _ that 
advantages of surprise would not 
be lost if, after being refused entry, 
procedures were available for the 
Secretary to seek an ex parte 
warrant.?! Accordingly, the Court 
interpreted the Secretary’s former 
regulations as not providing for ex 
parte warrants. 

On December 22, 1978, the 
Secretary enacted certain 
amendments to his regulations,22 
without notice or hearings, 
amending the regulation to 
specifically state that “[f]or 
purposes of this section, the term 
compulsory process shall mean the 
institution of any appropriate 
action, including ex parte 
application for an_ inspection 
warrant or its equivalent.” The rule- 
making process provided by 5 
U.S.C. §553 was not followed 
because the Secretary expressly 
regarded the amendment as an 
interpretative rule, general 
statement of policy and rule of 
agency procedure and _ practice 
exempted from rulemaking by 5 
U.S.C. §553(b). 

There is a split of authority on the 
propriety of ex parte applications. 
Two district courts and more 
recently the Third Circuit have 
noted that while the change to the 
regulation purports to be 
interpretative in nature and to 
suggest what the regulation had 
been intended to include all along, 
the so-called interpretation is 
contrary to an interpretation 
expressly and previously reached 
by the Supreme Court; accord- 
ingly the courts have rejected the 
agency interpretation as being 
inconsistent with the interpretation 
in 

Several other courts have 
reached contrary results. The U.S. 
Court of Appeals for the Tenth 
Circuit has held that the change 
constituted an interpretative rule, 
but failed to discuss or consider the 
inconsistency of the interpretation 
with that previously arrived at in 
Barlow’s.** Several district courts 
have joined in his view. The U.S. 
Court of Appeals for the Fifth 
Circuit, without directly addressing 
the question, has offered that “it 
seems likely that Congress, desiring 
an enforcement scheme based on 
surprise and undelayed searches, 
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would very much prefer immediate 
execution of duly-issued ex parte 
warrants . ... "6 It remains, 
however, that the Secretary has 
sought to authorize ex parte 
applications for warrants not by 
adopting new rules to carry out the 
congressional intent, but by 
“reinterpreting” its old rules in the 
face of a contrary interpretation in 
Barlow’s, and that objections to 
warrants issued ex parte have been 
upheld by some courts. 


To whom should the warrant 
application be made? 


There seems to be little 
disagreement, however, that a 
warrant for an OSHA inspection 
may be issued by a U.S. magistrate. 
The court in Barlow's emphasized 
merely that a warrant “would 
provide assurances from a neutral 
officer that the inspection is 
reasonable under the Constitution, 
is authorized by statute, and is 
pursuant to an administrative plan 
containing specific neutral 
criteria.”*7 While the Fifth Circuit 
has held that a federal district court 
does not have subject matter 
jurisdiction to consider the 
Secretary’s request for an injunction 
compelling an employer to permit 
an administrative search** nor to 
compel compliance with a warrant 
issued by a magistrate,®® it has 
expressly indicated that it has yet to 
reach the question of whether a 
federal magistrate or district court 
has jurisdiction to issue an OSHA 
search warrant.*® A number of 
courts have expressly held, 
however, that a U.S. magistrate has 
authority to issue OSHA inspection 
warrants.*! A number of courts® 
have also suggested that a federal 
district court may issue a warrant. 


What constitutes a _ sufficient 
warrant application? 


“The question of what constitutes 
a sufficient application for a 
warrant under Barlow’s has met 
with substantially more contro- 
versy. In Barlow’s the Court stated 
that “[p]robable cause in the 
criminal law sense is not required” 
and that “probable cause justifying 
the issuance of a warrant may be 
based not only on specific evidence 
of an existing violation but also ona 
showing that ‘reasonable legislative 
or administrative standards for 
conducting an . . . inspection are 


satisfied with respect to a particular 
[establishment].’ 

First, what constitutes “specific 
evidence of an existing violation”? 
There have been a number of 
decisions attempting to explain this 
requirement. Several courts 
including the Seventh Circuit have 
held that an affidavit stating merely 
that the Secretary had received a 
written complaint from an 
employee is insufficient — there 
must be shown some evidence of 
the violation.*4 The Seventh Circuit 
has also held, however, that there is 
no requirement that the warrant 
application include a detailed, 
signed employee complaint or 
contain a statement of circum- 
stances indicating a basis for the 
conclusion reached by the 
complainant — statement of receipt 
of a complaint and a description of 
the hazard was held sufficient 
where there was a history of prior 
violations.*> A written complaint of 
an employee and _ independent 
verification of the employee’s status 
and of attempts to check the 
complaint also have been held to be 
sufficient to support a finding of 
probable cause by the Tenth 
Circuit.** 

The specific evidence prong of 
the Barlow’s probable cause test has 
also been deemed satisfied by a 
history of prior violations. The 
Seventh Circuit has deemed the 
probable cause test satisfied where 
there were violations at one plant 
and operations were moved to a 
new plant as part of an abatement 
effort.37 The Second Circuit has 
also suggested that a warrant issued 
upon a showing of numerous prior 
violations at the facility to be 
inspected is sufficient.* 

It is important to note that, as 
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mentioned above, the Supreme 
Court in Barlow’s held that even 
where there is no specific evidence 
of an existing violation at a 
particular work place, OSHA may 
nevertheless obtain a search 
warrant by demonstrating that 
“reasonable legislative or 
administrative standards for 
conducting an . . . inspection are 
satisfied with respect to a particular 
[establishment].”*® This has raised 
questions as to OSHA’s ability to 
obtain search warrants by asserting 
that particular inspections are 
justified under its national emphasis 
program for targeting employers 
and reducing hazards in industries 
reporting high rates of injuries and 
illnesses. The U.S. Court of Appeals 
for the Seventh Circuit has held that 
an application for a warrant to 
inspect an airline’s facility was 
insufficient where the application 
failed to describe the inspection 
program so that it could not be 
ascertained whether the nature of 
the program was reasonable.‘ 
However, the Seventh Circuit 
found sufficient a warrant 
application showing that an 
employer in a national emphasis 
program target industry (metal 
working and foundry industry) was 
selected for inspection pursuant to a 
national-local plan designed by 
agency officials for the purpose of 
reducing high incidents of 
occupational injuries and illness in 
that particular industry.*! 


Challenging a Warrant 


Can presearch review of a 
warrant be obtained? 

Once a warrant has_ issued, 
questions have of course arisen as to 
the proper method of challenging 
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the warrant. On refusal of an 
employer to comply with the 
warant, many district courts have 
granted review without an explicit 
discussion of jurisdiction and a 
number of district courts have now 
explicitly held that they have 
jurisdiction directly to review the 
magistrate’s issuance of the 
warrant.*2 It should be noted, 
however, that in refusing to comply 
with the warrant and challenging it, 
the employer runs the risk of being 
held in contempt; typically, the 
employer attempting to challenge 
the warrant and to justify his 
noncompliance is also in the posture 
of showing cause why he should not 
be held in contempt. Indeed, the 
Fifth Circuit has recognized that 
while a warrant is “potentially 
subject to a presearch attack,” an 
employer who attempts to resist 
execution of the warrant risks being 
held in contempt.“* In fact, both 
companies and their managers have 
been held in contempt for 
unjustifiably refusing to comply 
with a warrant.* 


How many post-search challenges 
can be raised? 


If an employer elects to comply 
with a warrant and to allow an 
inspection or to allow it “under 
protest,” an additional controversy 
has arisen as to whether the 
employer can nevertheless seek to 
quash the inspection before being 
forced through lengthy citation 
enforcement proceedings before 
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the Review Commission. The 
Seventh Circuit in Weyerhaeuser 
Company v. Marshall,® has held 
that an inspection pursuant to a 
warrant conducted “under protest” 
may be reviewed directly by the 
district court concurrent with the 
processing of a citation stemming 
from the inspection through 
Review Commission enforcement 
proceedings; because the Review 
Commission has no expertise as to 
the validity of a magistrate’s 
warrant issuance; there was no 
benefit from agency development 
of the fact record; and the district 
court is a proper body to review the 
magistrate’s action. However, the 
First, Third and Eighth Circuits 
have all held to the contrary on the 
ground that a motion to suppress 
evidence gathered in an inspection 
should be instead raised in citation 
enforcement proceedings before 
the Review Commission. 

In reaching this contrary result, 
those circuit courts have set forth 
the following considerations. The 
First Circuit in In Re Worksite 
Inspection of Quality Products, 
Inc.,7 “suspected” that, in most 
cases, challenges to the warrant 
could “adequately” be considered 
in citation enforcement pro- 
ceedings, and preserved in the 
record for the court of appeals if the 
employer lost in review 
proceedings. The Third Circuit in 
Babcock & Wilcox Co. v. Marshall‘ 
suggested that an employer could 
choose to obtain presearch judicial 
review in district court by running 
the risk of civil contempt and not 
complying with the warrant, while 
“expeditiously” seeking judicial 
review. The court noted that this 
put the employer to a “cruel 
choice,” but suggested that the 
exercise of judicial self-restraint in 
cases where the warrant had been 
executed: (1) ensured the most 
efficent use of judicial resources 
and allowed for the “swift” 
administrative processing of safety 
matters free of judicial interference 
with that process; and (2) was not 
prejudicial because the Review 
Commission can in the future 
develop expertise on the subject 
and judicial review at the appellate 
level is, in any case, preserved. The 
Eighth Circuit in Marshall v. 
Central Mine Equipment Co,* held 
that the employer was afforded an 
adequate remedy through the 
employer’s ability to challenge the 


warrant in the administrative 
enforcement proceeding and to 
appeal the decision to the court of 
appeals. The Review Commission 
has held that it is competent to rule 
on fourth amendment issues by 
applying constitutional principles 
to particular facts and that it would 
“reluctantly” accept the “unusual” 
role of reviewing magistrate’s 
warrant determinations.*® 


An Alternative to a “Cruel” 
Choice and “Unusual” Process 


Accordingly, an employer 
seeking to exercise his fourth 
amendment right recognized in 
Barlow’s may indeed be faced with 
a “cruel choice.” Upon refusal of 
the inspection, the Secretary of 
Labor will ordinarily attempt to 
make an ex parte application for a 
warrant and, absent notice of the 
warrant application, the employer 
may be faced with a choice 
between (1) presearch opposition 
to a warrant with a risk of a 
contempt citation, or (2) 
compliance with a warrant and 
under the majority rule of the First, 
Third and Eighth Circuits, the 
prospect of challenging the warrant 
only through administrative 
enforcement proceedings and - 
judicial review thereof. The “cruel” 
nature of this choice can only be 
fully appreciated after an 
examination of the realities of the 
administrative enforcement 
process. 

Under the Act, after inspecting 
the work place, the Secretary of 
Labor may issue citations 
describing safety and health 
violations, fixing reasonable 
abatement times, and proposing 
civil penalties.5! Citations must be 
contested within 15 working days 
or they become final abatement 
orders. If an employer timely 
contests the citation, he may 
proceed to a hearing before an 
administrative law judge,> whose 
report becomes a final order unless 
within 30 days a Review 
Commission member directs 
further review by the Review 
Commission.*4 If the employer 
disagrees with the Review 
Commission’s final disposition, he 
may seek review of the order in an 
appropriate court of appeals.*> The 
period for correction of violations 
for which citations have been issued 
does not begin to run until entry of a 
final order by the Review 
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Commission in contest review 
proceedings initiated by the 
employer in good faith and not 
solely for delay or avoidance of 
penalties.5® 

From a practical standpoint, the 
problem with initially committing 
post-search fourth amendment 
questions exclusively to the Review 
Commission is multifold. First, as 
even those courts which have 
committed the issue to the agency 
have recognized, the agency has no 
expertise whatsoever on the subject 
matter. Second, and more 
importantly, the proposition that 
committing such post-search 
questions to the agency ensures 
efficient use of rescurces and allows 
“swift” processing of cases is 
questionable. For instance, a 
review of one specialized reporting 
system’s*’ table of reported Review 
Commission decisions for 1979 
reflects that the vast majority of 
1979 decisions on review by the 
Review Commission itself arose 
from 1975 and 1976 citations. The 
point is that by committing such 
issues initially to the administrative 
process and then to judicial review, 
the employer may be placed in a 
position where he must commit 
himself to three to six years of 
litigation before he will get a 
judicial decision as to whether the 
inspection should have been 
conducted in the first place. 
Moreover, under OSHA’s own 
procedures,** safety is not 
enhanced by judicial deference 
because the time for abating a 
contested violation will not begin to 
run until all administrative and 
court proceedings have been 
exhausted. Further, the fourth 
amendment issues may be but one 
issue in what may perhaps be a 
complex safety matter involving 
considerable litigation expense for 
the government and the employer 
including expert testimony in the 
administrative proceeding. 

It is submitted that sound policy 
considerations support the 
opportunity for immediate judicial 
review of a magistrate’s 
determination for employers who 
have complied with warrants under 
protest and seek immediate judicial 
review. First, the courts have a 
built-in expertise relative to the 
fourth amendment and _ consti- 
tutional issues — the agency has no 
such expertise. Second, the district 
courts ordinarily sit in review of 


magistrate determinations® and it is 
indeed “unusual” to delegate such 
review to an agency. Third, it is 
unfair to require an employer 
unwilling to risk contempt to 
exhaust years of full-blown 
administrative proceedings before 
an agency with no developed 
expertise on fourth amendment 
questions before the employer can 
obtain a judicial ruling on his 
warrant challenge. Fourth, the 
availability of post-search warrant 
challenges would have the salutary 
purpose of encouraging employers 
to comply with warrants thereby 
furthering the policy of undelayed 
and surprise searches. Fifth, the 
availability of judicial review at that 
stage would free the courts of the 
necessity of reviewing warrant 
challenges either prematurely in 
situations where the search has not 
been conducted and may not even 
lead to the issuance of a citation, or 
inexpediently in situations where 
the issue is but one of many after 
full-blown administrative 
proceedings. Sixth, correction of 
violations would be expedited since 
employers would have an 
alternative to contest proceedings 
(which stay the necessity of 
abatement) to raise fourth 
amendment objections. 

The Fifth Circuit in Hunsucker v. 
Phinney,” discussed a _ theory 
articulated in a number of cases in 
the criminal law area that a federal 
district court has jurisdiction to 
order suppression of unlawfully 
seized property absent a criminal 
indictment or prosecution. The 
court noted that jurisdiction 
derived “from the inherent 
authority” of the court over those 
who are its officers®! and that this 
power of the courts must be 
exercised “subject to equitable 
principles.”® The First Circuit in 
Quality Products, Inc., recognized 
this doctrine but found it 
inapplicable to that particular case, 
finding that there had been no clear 
showing of a constitutional 
violation and that Review 
Commission proceedings provided 
an adequate avenue for challenging 
warrants which did not cause the 
employer irreparable harm, while 
emphasizing as a practical matter 
that it is preferable to avoid ruling 
on suppression in a proceeding 
separate from the proceeding 
where the evidence to be 
suppressed will be used. The First 
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LABOR LAW 


Circuit expressly left open the 
possibility of exercising equitable 
or discretionary (declaratory) 
jurisdiction to curtail an abuse of 
judicial processes. 

It remains, therefore, that there 
may be conceivable circumstances 
where a district court should utilize 
its independent power to curtail the 
abuse of its own processes. For 
instance, if a warrant application is 
plainly insufficient on its face, as in 
Weyerhaeuser, or fraudulent, as 
discussed in Quality Products,® 
apparent equitable reasons would 
exist for direct, post-search, review 
of the constitutional issue by the 
courts if an employer is otherwise 
faced with lengthy and expensive 
administrative enforcement 
proceedings. 

The concern that such post- 
search judicial review should not 
interfere with the administrative 
process is a legitimate concern. 
However, under an ordinary time 


frame, an inspection is followed by 
any citations for violations within a 
few days and the employer then has 
15 working days in which to decide 
whether to contest the citation. If 
the citation has issued from the 
inspection and the employer 
decides to contest, then there is 
another delay of several weeks for 
the matter to be docketed and the 
Secretary of Labor to file his 
complaint with the Review 
Commission. The hearing would 
not ordinarily be held for some 
months. Accordingly, if an 
employer, to invoke the court's 
“equitable” jurisdiction, were 
required to pursue post-search, 
direct judicial review with ordinary 
expedition (many appeals from 
magistrates to district courts must 
be taken within ten days),® judicial 
review normally would not 
interfere with the administrative 
process for citation enforcement 
and in fact would ensure the 
efficient uses of government 
resources since lengthy adminis- 
trative proceedings could be 
avoided in situations where the 
inspection were deemed to be 
invalid. 
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Conclusion 


As is apparent from the above 
discussion, the courts have been 
grappling with numerous questions 
relating to the proper method of 
exercising fourth amendment rights 
recognized in Barlow’s. Until the 
remaining questions are finally 
resolved, however, the employer 
under the view now adopted by 
some courts may be faced with a 
“cruel” choice in considering 
pursuit of constitutional rights 
under an “unusual” review process.o 
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CURRENT LEGAL LITERATURE 


Stetson Law Review 


Volume IX, No. 2, of the Stetson 
Law Review was published in June 
1980. The Review is available on a 
subscription basis to nonalumni for 
$7 per year. To obtain the complete 
publication and subscription 
information, write Mary Heath 
Quinlan, Editor-in-Chief, Stetson 
Law Review, 1401 6lst Street 
South, St. Petersburg, Florida 
33707. 


Articles 

“A Personal Right to Exclusion— 
A Criticism of United States 
v. Calandra,” by Thomas C. Marks, 
Jr., Mark Anthony Hanley, 
and Mark Thomas Luttier. It 
analyzes the “deterrence” rationale 
applied by the United States 
Supreme Court in cases involving 
the exclusion of illegally seized 
evidence, and recommends that the 
exclusionary rule be treated as the 
vindication of a fundamental 
privacy right secured by the United 
States Constitution. 

“Contempt for Nonsupport in 
Florida — Civil or Criminal 
Proceeding?” by Ruth Fleet 
Thurman, discusses the confusion 
among Florida courts as to the 
nature of contempt proceedings for 
nonsupport in the context of fixed 
or indefinite imprisonment and the 
constitutional safeguards required 
in criminal actions. 

“Burglary is for Buildings, or Is 
It? Protected Structures Under 


INTER STATE 
ASSOCIATES 


2 


Florida’s Present Burglary Statute,” 
by Jerome C. Latimer. The article 
examines the expansive interpreta- 
tion given by Florida courts to the 
state’s burglary statute. 


Commentary 

“A Trial Judge Views His Job,” 
by Jonathan L. Alpert gives insight 
into the mechanics of the trial 
process from the perspective of a 
presiding judge. 


Comments 

“Emergencies in Commodities 
Futures Markets: The CFTC’s New 
Corner on Discretion” by Linda M. 
Penner, is a discussion of the history 
and development of the law 
relating to emergencies in futures 
markets. Special emphasis is given 
to the present legislation and recent 
litigation construing that legislation. 


Notes 

“Deference and Due Process: 
Death Knell for the Rights of 
Pretrial Detainees,” by Nancy 
Farage. It examines protection of 
the constitutional rights of pretrial 
detainees which has been relegated 
by the Unted States Supreme Court 
to prison administrators unless the 
prison administrators can be shown 
to have an intent to punish. 

“Products Liability: Motorcycle 
Design—the Outer Limits of 
Crashworthiness,” by Jonathan D. 
Rich, examines the court’s decision 
that the crashworthiness doctrine 
applied to motorcycle manufac- 
turers and considers the decision in 
light of such issues as foreseeability, 
obviousness of the danger, state of 
the art, and adequacy of the judicial 
process in delineating the scope of 
manufacturer liability for defect- 
enhanced injuries. 

‘Probation: the Florida 
Exclusionary Rule Fills the Fourth 
Amendment’s Empty Promise,” by 
Robert T. Joyce, discusses the 
disparate interpretations of the 
federal and Florida exclusionary 
rules resulting in the exclusion of 
illegally seized evidence at a 
Florida probation revocation 
hearing. 

“Securities Regulation: The 


Demise of an Implied Private 
Cause of Action for Damages under 
Section 206 of the Investment 
Adviser’s Act,” by Katherine 
Huppuch, examines the strict 
construction approach of the 
United States Supreme Court in 
holding that only a limited 
equitable remedy may be implied 
under §215 of the Investment 
Advisers’ Act, and that there is no 
implied private cause of action for 
damages under $206 of the Act. 


“Nonsimultaneously Exchanges 
of Like-Kind Property Under 
Section 1031,” by Langfred W. 
White, discusses a Ninth Circuit 
Court of Appeals ruling accepting 
nonsimultaneous conveyances 
within the ambit of I.R.C. $1031. 


“Discharged Teachers: Right to 
Elect Between Statutory & 
Collective Bargaining Appeals 
Procedures,” by Katherine A. 
Pease, concerns reconciliation of 
collective bargaining agreement 
provisions with statutory 
provisions. 

“State Constitutional Law: 
Taxability of Pre-1972 Gains on 
Condemnations,” by John Paul 
Parks, says gains realized on 
involuntary conversions occurring 
before the adoption of the 
constitutional amendment 
authorizing the corporate tax are 
tax exempt, but the Supreme 
Court’s reasoning may require gains 
from post-1971 involuntary conver- 
sions to be taxed in the year of 
conversion. 

“Misrepresentation: Can a 
Vendee Rely on a_ Vendor's 
Representations?” by Cynthis L. 
Nichols. It discussed the present 
conflict in Florida law concerning 
the reliance aspect of misrepresen- 
tation in vendor/vendee 
relationships and the reasoning of 
various courts regarding the 
different approaches. 

“Criminal Law: Validity of an 
Anonymous Tip for a Stop,” by 
Kevin Knight, examines the conflict 
between Florida’s stop and frisk 
statute and a recent district court of 
appeal decision upholding the stop 
of a suspect based on an anonymous 
phone caller’s description. o 
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